
  

[The R.M.C. 803 session was called to order at 0855, 21 July 2008.] 1 
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 MJ [CAPT ALLRED]:  Court is called to order.  All parties 

present when the court recessed are here again, with the addition of 

a new member of the government team.  Major Ashmawy, this is your 

first appearance on the record, I believe.   

 ATC [MAJ ASHMAWY]:  It is, Your Honor.   

 MJ [CAPT ALLRED]:  Would you state your legal qualifications and 

status as to oath?   

 ATC [MAJ ASHMAWY]:  Yes, Your Honor.  I've been sworn and 

certified under all the appropriate provisions, and I have so been 

sworn previously.   

 MJ [CAPT ALLRED]:  And you've been detailed by the----   

 ATC [MAJ ASHMAWY]:  I've also been detailed by the chief 

prosecutor, Colonel Morris.   

 MJ [CAPT ALLRED]:  Very good.  And you've acted in no 

disqualifying capacity?   

 ATC [MAJ ASHMAWY]:  I've acted in no manner which may disqualify 

me in this case.   

 MJ [CAPT ALLRED]:  Good enough.   

 ATC [MAJ ASHMAWY]:  Thank you.   

 MJ [CAPT ALLRED]:  Okay.  Over the weekend, I reviewed the Al 

Qaeda Plan video, and I understand the defense wanted to be heard 

before we take up that matter.   
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 CDC [MR. SWIFT]:  Yes, Your Honor.  Simply beyond the written 

filings that we already have, we believe that the appropriate 

methodology for the Court introducing the Al Qaeda Plan and because 

it depends in part on the assumption that Kohlmann is on his first 

qualification as an expert.  And, thus, it is premature to introduce 

it.  Or, if it's introduced, perhaps it would be at this time 

introduced upon the condition that he later qualify as an expert in 

this court.  In other words, a conditional opening, saying that if 

prosecution can make its proffer, and they noted in their arguments 

that we would have an opportunity to cross-examine Mr. Kohlmann, the 

evidence is already if before Mr. Kohlmann is qualified.  It's sort 

of like first we'll put in his expert video, and then we'll qualify 

him as an expert.  And I think that's out of order, as I stated 

earlier, and that's really my argument at this point.   
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  My second part was the reason we need to hear his testimony 

is to determine whether it's cumulative or not and the 403 balancing 

test.  And that's why we need to hear from him.   

 MJ [CAPT ALLRED]:  I'll defer a ruling on that.  I think that if 

Mr. Kohlmann is going to be here and is going to testify, then it 

makes sense for him to be qualified and to authenticate the document.   

  With respect to D-043, the defense notice of intent to 

introduce classified information, is there any issue?  I think we 
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decided with respect to  there's no issue.  With respect 

to Lieutenant Colonel , are there any pending matters on that?   
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 TC [LCDR STONE]:  I don't think that we've completely resolved 

the issue.  But Lieutenant Colonel  won't be testifying any 

time within the next, probably, I'd say, three to five days.  So I 

think there's certainly the opportunity to finish that.   

 MJ [CAPT ALLRED]:  So you'll work on that.   

 DC [LCDR MIZER]:  Yes, Your Honor.   

 MJ [CAPT ALLRED]:  Okay.  With respect to P-008, the prosecution 

motion to suppress the 2006 unclassified summary of the 

Administrative Review Board, that motion is denied.  If the defense 

can lay a proper foundation, I won't suppress that document.   

  With respect to the motion to reconsider my ruling on the 

admissibility of the accused's statements, that motion is denied.  I 

will adhere to that original ruling.   

  With respect to the other two motions about suppressing the 

accused's statements on other grounds, I haven't completed my 

thinking on that, but I'm ready to tell you at this point that I'm 

going to grant the motion to the extent that it pertains to 

statements made in Panjshir and Bagram.  I'm going to deny the motion 

as it pertains to the capture videos.  I'm going to grant the motion 

as it pertains to any statement made thereafter for which the 
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government cannot produce a witness to authenticate the document and 

to testify about the circumstances under which it was made.   
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  I'm not sure yet and I haven't reached a conclusion yet 

whether I will allow the statement made to Special Agent  to 

be admitted or not.  That, for some reason, seems to require a little 

more thought.  So to the extent you need to refer to those statements 

in your opening arguments, some will be admitted, some will not be 

admitted.  And if we finish at a reasonable time today, I hope to 

issue a written ruling that you can have in your hands before we get 

too far down the road.   

  Over the weekend, I sent the parties an e-mail about the 

fact that we have alternate members already here in Guantanamo Bay, 

and propose that we call them all into the courtroom, including the 

alternates, conduct voir dire, including the alternates, challenge 

for cause and challenge peremptorily the main panel, the principal 

members, and then exercise challenges for cause against the 

alternates before deciding whether we need to put any alternates on 

the panel or let them all go home.  So were there any comments about 

that proposal before we get started?   

 CDC [MR. SWIFT]:  After discussion, though it's a little unusual 

for court-martial, we agree that these are unusual circumstances and 

that it would benefit neither party if we had to go get someone.  And 

I think having an alternate available if we're under seven makes a 
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decision if someone is sick or going to be gone for four days a lot 

easier.  So we're in concurrence with it.   
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  The only part that I differ a little on is that I would 

suggest that we go through the peremptory as well as the challenges 

and cause on the alternates, because under the rules, if they're 

seated, you know, you don't have the double panel or the saddle panel 

that you have in the federal court.  They would have to be put in.  

And that moment in time, you would automatically under the rules get 

another peremptory.  The government would get one, the defense would 

get one.   

  So it doesn't make sense to have someone sit here because 

there was no challenge for cause, but the moment they're detailed the 

peremptories will come in and they would be peremptory challenged.   

  I don't feel any prejudice in using my peremptory on an 

alternate.  There's a norm that you would see that three sitting in 

the panel box, but I don't see a prejudice in using mine.  But I note 

that there's the possibility they could be wiped out, and that might 

influence the convening authority to think, maybe I should get 

somebody down here quickly just to be in reserve.   

 MJ [CAPT ALLRED]:  So you're proposing that we exercise all of 

our challenges today.   

 CDC [MR. SWIFT]:  Yes.  
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 MJ [CAPT ALLRED]:  And, that you have one peremptory against the 

principal panel and one peremptory against the three alternates.   
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 CDC [MR. SWIFT]:  That's exactly it.  And that's exactly what 

the rules provide for.  They provide, when alternates are put on, 

that a new peremptory is put into place.   

 MJ [CAPT ALLRED]:  That's true.  Which, just kind of having 

these alternates here in advance is an unusual twist.   

 CDC [MR. SWIFT]:  It's an unusual choice.  And I sure wouldn't 

want someone to sit for two weeks because there's a panel of six or 

five, and suddenly be needed, and then, by either side, be peremptory 

challenged.  If I were that person, I would go home unhappy.   

 MJ [CAPT ALLRED]:  Okay.  We may end up not needing to keep any 

of the alternates if we have an adequate panel.  We'll take that.   

  Okay.  I didn't get witness lists from either side.  Do you 

have those ready for me?  This is to read the names to the members.   

 CDC [MR. SWIFT]:  If we have a brief recess before, I could get 

another copy.  I thought we had furnished it in some of the court 

documents previously; but I can get another copy.   

 MJ [CAPT ALLRED]:  Well, there have been a lot of court 

documents so far.  And maybe you furnished it and it didn't find its 

way to my attention.  But is it something you could print out from 

your----  

 CDC [MR. SWIFT]:  I can go upstairs, yes, and get a copy.   
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 MJ [CAPT ALLRED]:  Would you mind just sending one of your 

defense team upstairs to get that, if it's readily available?   
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 CDC [MR. SWIFT]:  We will do so, sir.   

 MJ [CAPT ALLRED]:  Thank you.   

  With respect to the standard voir dire questions, from the 

bench book, I propose to ask them all.  And I wanted to ask about 

number 31, which says:  "If race or ethnic prejudice is involved, is 

the fact that the accused is--basis of prejudice--cause you to have 

any feelings?"   

  I propose to ask Arab or Muslim in that blank.  Is there 

any other approach you'd like me to take?  Yemeni, perhaps?   

 CDC [MR. SWIFT]:  One moment, Your Honor.   

 MJ [CAPT ALLRED]:  It was covered to a certain extent in the 

members' questionnaire.   

 CDC [MR. SWIFT]:  It was.   

 MJ [CAPT ALLRED]:  So I don't think it will catch them by 

surprise.   

 CDC [MR. SWIFT]:  Your Honor, after consulting with my client, 

we'd like Muslim, Arab, and Yemeni in that part.   

 MJ [CAPT ALLRED]:  Okay.   

 CDC [MR. SWIFT]:  And I would note for the record now, that my 

client is currently dressed in prison garb.  This is not in the form 

of a protest.  Unfortunately, his civilian clothes, with his jacket, 
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over the weekend got thrown in the bag, all of the above.  They're 

dirty, wrinkled, and he didn't feel he looked very good in them, so 

that's why he's wearing what he's wearing.  But it's because his 

civilian clothes are currently soiled.  That's something we're trying 

to remedy very quickly, but it won't be remedied by the first 

session.   
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 MJ [CAPT ALLRED]:  Do you need any help from the court?   

 CDC [MR. SWIFT]:  One moment, Your Honor.   

 MJ [CAPT ALLRED]:  And I would like to explain that to the 

members, so they don't take a bad impression from that fact, if you 

don't have any objection.   

 CDC [MR. SWIFT]:  I don't have an objection to explaining it, 

and I don't know that there's a way that the court can remedy it in 

the next 30 minutes.   

 MJ [CAPT ALLRED]:  No, we can't.  There's a laundry service at 

the camp?  Is that's the obstacle?    

 CDC [MS. PRASOW]:  Your Honor, someone has already taken his 

clothes to be washed.   

 MJ [CAPT ALLRED]:  Fair enough.   

 CDC [MS. PRASOW]:  It's just a matter of time.   

 MJ [CAPT ALLRED]:  Okay.  I would like to talk for a moment 

about the presence of the accused in the court proceedings.  At our 
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April session, I believe I covered--I guess I'm talking to you now, 

Mr. Hamdan.   
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  You may recall that a few months ago, when we were here, I 

mentioned that you have the right to be present in the courtroom, and 

that if you choose to be absent, the proceedings can continue in your 

absence.    

  We're going to take a break from 12:30 to 2:00 every day to 

permit prayer, lunch, recreation, whatever the parties want to do, 

but other than that I would like to, when I call a recess, have 

everyone come back from the recess and start on time.  We have a lot 

of witnesses, we have a lot of members, we have a lot of people here 

that are expecting the proceedings to go forward and I won't be as 

flexible as I have in the past waiting for the parties to reassemble.   

  Any objections from the government?   

 TC [LCDR STONE]:  No, sir.   

 MJ [CAPT ALLRED]:  Any objections or comments from the defense?   

 CDC [MR. SCHNEIDER]:  No.   

 MJ [CAPT ALLRED]:  Who said "no"?   

 CDC [MR. SCHNEIDER]:  Mr. Schneider did.   

 MJ [CAPT ALLRED]:  Mr. Schneider.  Okay.  I heard a voice from 

that part of the room.   

 CDC [MR. SCHNEIDER]:  I'll try again.  No.   
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 MJ [CAPT ALLRED]:  Okay.  So what I propose to do, if we start 

at 8:30 or 9:00 every morning, go about an hour and a half, take a 

20-minute break, come back into the courtroom, go to 12:30, take a 

one and a half hour break, another break in the middle of the 

afternoon, and close at 5:00 or so each day.  Okay?   
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  Now, the last item on my list for this morning, I don't 

believe I have received the pleas of the accused.  Is the accused 

ready to enter his pleas this morning?   

 CDC [MR. SWIFT]:  We are, Your Honor.   

 MJ [CAPT ALLRED]:  Very good.   

 CDC [MR. SWIFT]:  The accused through counsel pleads not guilty 

to all charges.   

 MJ [CAPT ALLRED]:  Very good.  We will proceed then to trial.  

Are we ready to call the members into the courtroom?   

 TC [LCDR STONE]:  Yes, sir.   

 MJ [CAPT ALLRED]:  Bailiff, would you call the members into the 

courtroom, please? 

 BAILIFF:  All rise  

[All persons did as directed and the members entered the courtroom]. 

[The R.M.C. 803 session terminated and the military commission 

commenced at 0907, 21 July 2008.] 
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 MJ [CAPT ALLRED]:  Good morning.  Please be seated [members did 

as directed].  Counsel and members of the gallery may be seated [all 

persons did as directed].   
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  This military commission trial will come to order in the 

case of the United States against Salim Ahmed Hamdan.   

  Trial Counsel, would you please state the jurisdictional 

data for the Court?   

 TC [LCDR STONE]:  Yes, sir.   

  The accused is charged with, Charge I, violation of 10 USC 

950v(b)(2), conspiracy.  And the first specification is that the 

accused is an unlawful enemy combatant--a person subject to trial by 

military commission as an alien unlawful enemy combatant, and that he 

entered into a conspiracy with members of al Qaeda, to wit, Usama bin 

Laden, Ayman al Zawahiri, Mohammed Atef, and Saif Al-Adel; and, in 

which various members, known and unknown, to commit one or more of 

the substantive offenses subject to trial by military commission, to 

wit, attacking civilians, attacking civilian objects, murder in 

violation of the law of war, and destruction of property in violation 

of the law of war.   

 MJ [CAPT ALLRED]:  Commander Stone, I don't think we need this 

detailed a reading of the charges.  Do you have the convening order 

there in front of you?  And, can you identify the parties to the 

proceeding?   
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 TC [LCDR STONE]:  Actually, sir, I do not.   1 
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 MJ [CAPT ALLRED]:  Members, do each of you have a copy of the 

convening order in your package of materials given to you last night?   

  Bailiff, would you get from member number one, perhaps, his 

copy of the convening order and give it to trial counsel?   

  Do any of the members have a copy of the convening order 

with them?  Okay.  There we go.  Member number three looks like he's 

got the document we're looking for.  Thank you, Captain.   

 TC [LCDR STONE]:  Yes, sir.  This military commission is 

convened by convening order number 08-02 of 14 July 2008.  The 

officers listed below are detailed as members of the military 

commission convened by the undersigned convening authority, Susan J. 

Crawford.  And it's convened by convening order originally 07-04 

dated 1 May 2007, and as amended by Military Commission Order 07-07 

dated 19 December 2007.  All assigned members and alternate members 

are present.   

 MJ [CAPT ALLRED]:  Very good.    

  Members of the court, each of you had an opportunity last 

night to review the convening order when your folders were delivered 

to you.  Are there any members for whom their name, rank, branch of 

service, or any other identifying information, including your 

initials, is incorrect?  If so, please raise your hand.  Negative 

response from all members.   
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  Members will now be sworn.   1 
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 TC [LCDR STONE]:  Please rise [members did as requested].  

Please raise your right hand.   

  Do you swear or affirm that you will faithfully execute 

your duties as assigned by the United States military with regards to 

this military commission, so help you?   

 MJ [CAPT ALLRED]:  Okay.  It looks like I've caught trial 

counsel by surprise a little bit this morning.  Please raise your 

right hand again.   

  Do you swear or affirm that you will answer truthfully the 

questions concerning whether you should serve as a member of this 

court-martial; that you will faithfully and impartially try, 

according to the evidence, your conscience, and the laws applicable 

to trials by this military commission the case of the accused now 

before this military commission; and, that you will not disclose or 

discover the vote or opinion of any particular member of the court of 

the commission upon the findings or the sentence unless required to 

do so in due course of law, so help you God?  Thank you.  Please be 

seated.   

  This military commission is assembled.  Trial Counsel, is 

the government ready to proceed?   

 TC [LCDR STONE]:  Yes, sir, it is.   

 MJ [CAPT ALLRED]:  Very good.  Thank you.    
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  Members of the court, each of you has had an opportunity to 

review the charge sheet that was given to you last night.  Do you 

feel like each of you have had an adequate opportunity to review the 

charges and familiarize yourself with the matters that will be before 

the Commission?  I see all heads nodding in the affirmative.   
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  It is appropriate that I give you some preliminary 

instructions.   

  It is my duty as the military judge to ensure that this 

trial is conducted in a fair and orderly manner.  I rule on 

objections and instruct you on the law to be applied in this case.  

You are required to follow my instructions on the law, and may not 

consult any other source as to the law pertaining to this case unless 

it is admitted into evidence.  This rule applies throughout the 

trial, including closed-session deliberations and periods of 

adjournment.  Any questions you have should be asked of me in open 

court.   

  At an earlier session of this military commission, the 

accused was arraigned on these charges and entered pleas of not 

guilty to all the charges and all the specifications.  As court 

members, it is your duty to hear the evidence and determine whether 

the accused is guilty or not guilty and, if you find him guilty, to 

adjudge an appropriate sentence.   
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  Under the law, the accused is presumed to be innocent.  The 

government has the burden of proving the accused's guilt beyond a 

reasonable doubt.  The accused, through counsel, need not present any 

evidence during this trial and may rely upon the presumption of 

innocence.   
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  The fact that a charge has been preferred against this 

accused and referred to this court for trial does not permit or 

support any inference of his guilt.  You must make your determination 

whether or not he is guilty based solely upon the evidence presented 

here in court and the instructions that I will give you.   

  Since you cannot properly make that determination until you 

have heard all of the evidence and received my instructions, it is of 

vital importance that you retain an open mind until all the evidence 

has been presented and the instructions have been given to you.  You 

must impartially hear the evidence, my instructions on the law, and 

only when you are in your closed-session deliberations may you 

properly make a determination as to whether the accused is guilty or 

not guilty and, if necessary, an appropriate sentence.   

  You will notice that many of the charges and specifications 

repeat the same language and appear to charge the same conduct in 

different ways.  The defense has made a motion challenging that 

practice, and I have permitted the government to show you the charges 

as they are written.  But I do not want you to reach any adverse 
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inference about the guilt of the accused from the number of the 

charges.  At the end of the case, I will adjust your findings, 

dismissing or combining the charges and specifications as necessary 

to prevent injustice.  Any questions about this?  Negative response 

from all the members.   
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  With regard to sentencing, should it become necessary, you 

may not have any preconceived idea or formula as to either the type 

or the amount of punishment that should be adjudged if the accused is 

found guilty of any of these offenses.  You must first hear the 

evidence in extenuation and mitigation, as well as that in 

aggregation, if any, the law with regard to sentencing.  And, again, 

only when you are in your closed-session deliberations may you 

properly make a determination as to an appropriate sentence after 

considering all of the alternative punishments that I will later 

explain.   

  When you are in your closed-session deliberations, only the 

members will be present.  You must remain together, and you may not 

allow any unauthorized intrusion into your deliberations.   

  Each of you has an equal voice and vote with the other 

members in discussing and deciding all issues submitted to you.  The 

senior member's vote counts as one the same as the junior member's 

vote.   
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  In addition to the duties of the other members, the senior 

member will act as your presiding officer during your closed-session 

deliberations, and will speak for the panel in announcing your 

findings.   
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  It is the duty of trial counsel, Lieutenant Commander Tim 

Stone, Mr. John Murphy, Mr. Clayton Trivett, and Major Omar Ashmawy 

to represent the government, and they will do so vigorously.  It is 

the duty of the defense, Lieutenant Commander Brian Mizer, Mr. 

Charles Swift, Mr. Harry Schneider, Mr. Joseph McMillan, and 

Ms. Andrea Prasow to represent the accused, and they will do so 

vigorously.  You should expect nothing less.   

  In a few minutes, I will ask you some questions; counsel 

will later be given an opportunity to ask you questions to determine 

whether or not you may sit on this panel and serve as a fair and 

impartial member.  If you know of any matter that you believe might 

affect your impartiality to sit as a member in this case, you must 

disclose that matter when asked to do so.  Bear in mind that any 

statements you make should be made in general terms so as not to 

disqualify other members who hear the statements.  For example, if 

you have read a report of investigation or any other report regarding 

any incident in these specifications, you should simply say that you 

have read such a report.  Do not state in front of the other members 

  1765



  

either what the report said or any opinion or conclusion you may have 

arrived at as a result of reading the report.   
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  If you believe that what you say might disqualify the other 

members who hear it, you should ask to make your statement outside of 

their presence.   

  Some of the grounds upon which you might be challenged 

would be if you were an accuser in the case; if you had investigated 

any offense charged; if you had formed or expressed an opinion as to 

the guilt or innocence of the accused, or any other matter that might 

affect your impartiality.  These are known as challenges for cause.   

  Questions by counsel and me are not intended to embarrass 

you; they are not an attack on your integrity.  They are merely asked 

in order to determine whether a basis for such a challenge exists.   

  There's another type of challenge called the peremptory 

challenge.  Each side has the opportunity to excuse one panel member 

for no reason at all.   

  It is no adverse reflection upon a panel member to be 

excused from a particular case.  You may be questioned either 

individually or collectively, but in either event you should indicate 

an individual response to the question asked.  Unless I indicate 

otherwise, you are required to answer all the questions posed to you.   

  I anticipate the following general order of events in this 

case:   
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  This morning we will engage in this process of questioning 

called voir dire; the parties will exercise their challenges; I will 

rule on those challenges, and some of the members will likely be 

excused from further participation in the case.  After that, the 

parties will offer their opening statements and the government will 

begin the presentation of its case.   
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  The government's case is expected to last two weeks.  At 

the end of the government's case, the defense will have an 

opportunity to present evidence.  Although they have no obligation to 

present any evidence, I believe they do have a robust case to offer 

in defense, which may last about a week, I'm led to believe.   

  After that, the parties will offer their closing arguments, 

I will instruct you on the law, and you will be excused to begin your 

deliberations.   

  Are there any questions over these preliminary matters?  If 

so, please raise your hand.   

  I would like you to take a moment and look at Mr. Hamdan, 

and notice that the attire he is wearing this morning is casual.  

This is not a protest.  There was a problem with the laundry service 

in the camp.  He has a nice suit coat and a nice set of clothes he 

wears when his clothing is cleaned and delivered to him, and I think 

he will be dressed more formally tomorrow.  But please don't hold 
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against him in any way the fact that today he is wearing his camp 

attire.   
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  Members of the court, I will now put some questions to you 

as a panel, and allow counsel then to ask you questions individually.  

If your response is yes, please answer yes by raising your hand.  

Does everyone understand so far?  Okay.  That's how it's going to 

work.  If I don't see your hand go up, I will record your answer as 

"no."  Fair enough?  Okay.  I want to make sure I don't catch anybody 

by surprise.   

  If you are asked a question individually, I might say, 

member number two, where do you live?  And you might answer that 

orally to me.  Okay?  But, otherwise, you will answer all these 

questions simply by raising your hand or choosing not to raise your 

hand.   

  Each of you completed a commission member questionnaire 

before you reported for duty here.  Do any of you need to correct or 

supplement the information set forth in those questionnaires?  

Negative response from all members.   

  Do any of you know counsel in this case?  Negative response 

from all members.   

  I know this is a long shot.  Do any of you know the accused 

in this case?  Negative response from all members.   
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  I don't have a witness list from the government.  Do you 

have that ready?  Defense, have you got your witness list?   
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 CDC [MR. SWIFT]:  We do, Your Honor.   

 MJ [CAPT ALLRED]:  Thank you.   

 TC [LCDR STONE]:  Yes, sir.   

 MJ [CAPT ALLRED]:  I'm going to read to you the names of the 

witnesses we expect to have testify.  Once again, it's a long shot 

that you will know any of these people; but if you do, I will ask you 

to raise your hand.   

  FBI Agent .  DOD Agent .  FBI Agent 

.  NCIS Agent .  FBI Agent  

.  FBI Agent .  Chief Warrant Officer 3 , 

U.S. Army.  NCIS Agent .  FBI Agent .  FBI 

Agent .  FBI Agent .  Lieutenant Colonel 

, JA.  I think that means Judge Advocate, U.S. Army.  

.  Lieutenant Colonel .  NCIS Agent .   

 MEMBER 10:  Your Honor, for the record, I'm----  

 MJ [CAPT ALLRED]:  I'm sorry, I didn't see you.  Member number 

10.  What witness do you know?  No need to stand.  Thank you.  Just 

speak into the microphone.   

 MEMBER 10:  Lieutenant Colonel .  
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 MJ [CAPT ALLRED]:  You know Lieutenant Colonel .  

Okay.  Member 10 knows----  
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 MEMBER 10:  I know a Major .   

 MJ [CAPT ALLRED]:  I beg your pardon.  It says Lieutenant 

Colonel here, but I think he is still a Major.  And may I ask you in 

what capacity you know Major ?   

 MEMBER 10:  I was an instructor for him at NCSC.  

 MJ [CAPT ALLRED]:  He was a student of yours at Naval Command 

and Staff College?   

 MEMBER 10:  Yes, sir.   

 MJ [CAPT ALLRED]:  Very good.  Did you have any personal 

affiliation or dealings with Major ?   

 MEMBER 10:  No, sir. 

 MJ [CAPT ALLRED]:  Just professional dealings in a 

student/teacher capacity?   

 MEMBER 10:  Yes, sir.   

 MJ [CAPT ALLRED]:  Very good.  Evan Kohlmann.  And Miss H.  

We're going to refer to this witness by the initial of her name, Miss 

H.  There's no way you'll be able to know if you've met her before.  

.  FBI Agent .  Chief Warrant Officer 3 

, U.S. Army.  Mr. .  FBI Agent  

.   
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  Other than member number 10 knowing Major , there was 

a negative response to all those members.   
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  Colonel .  Special Agent , I 

think of the FBI.  , Chief Warrant Officer 4, 

Military Police.  Dr. Emily Keram.  Khalid Sheikh Muhammed.  Abu 

Faraj Al-Libi.  Abdul Rahim al-Sharqawi.  Walid bin Attash.  Abdul 

Rahim al Nashiri.  Abdul Hadi al Iraqi.  .   

.  Professor Brian Williams.  Professor Geoffrey Corn.  

Professor Sheila Carapico.  I think I read, perhaps I didn't, 

Lieutenant Colonel .  Nassir al Bahri.  Umat al Sabour 

Ali Qassim Al-Qala’ I'll beg your pardon, I'm sure I didn't get that 

right.   

  Mohammed Ali Qassim Al-Qala'a.  Okay.  With one exception, 

then, Member number 10 knowing Major , none of the members are 

familiar with any of the witnesses.   

  When you as a member decide whether to believe or 

disbelieve a witness, you should consider the witness' intelligence, 

candor, and manner of testifying, his relationship to either side in 

this case, whether the testimony is corroborated by other evidence, 

and any other factors from your own experience that would indicate to 

you whether or not the person is telling the truth.   

  If you feel like I'm speaking very slowly, please 

understand that all of these proceedings are being translated into 
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Arabic, which is a more complex and dense language than English, and 

we need to go slowly so Mr. Hamdan can understand and participate in 

the trial.   
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  Do any of you have any personal prejudices or feelings 

which would influence your deliberations in any way or prevent you 

from weighing the testimony of each witness in this case by the same 

standards as you would weigh the testimony of any other witness?  

Negative response from all the members.   

  A person's status, such as an officer or policeman, cannot 

be used as the sole basis upon which to consider that person's 

testimony more reliable or more believable than the testimony of 

other witnesses.  However, you may consider that status along with 

all other factors when weighing the credibility of a witness.  Would 

any of you give the testimony of an officer any higher credibility 

than the testimony of an enlisted person or a civilian solely because 

of the status of the officer?  Negative response from all members.   

  Would any of you give the testimony of law enforcement 

officials, such as FBI or NCIS agents, higher credibility solely 

because of their occupation?  Negative response from all members.   

  Have any of you had any direct dealings with the Naval 

Criminal Investigative Service, the FBI, or the military police that 

would affect your ability to evaluate these witnesses' testimony in 

an unbiased manner?  Negative response from all members.   
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  Do any of you know anything at all about this case?  

Members nine, six, and five are raising their hands.   
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  Is your knowledge general knowledge of things you may have 

learned or seen in the press, or is it something more specific?  

Member nine looks like it's general of things in the press.  Member 

six, the same.  Member five, the same.   

  Do any of you have any special or particular knowledge 

about the evidence or the charges or the history or the facts of this 

case?  Negative response from each of those members, five, six, and 

nine.   

  Has anyone mentioned anything to you or have you read 

anything about the incidents alleged in the charge sheet before you?  

Member number 12, can you tell me generally what you've read?   

 MEMBER 12:  Sir, it was the basic charges from the press.   

 MJ [CAPT ALLRED]:  Just the press accounts of the factual matter 

of the charges?   

 MEMBER 12:  Yes, sir.   

 MJ [CAPT ALLRED]:  Okay.  During the course of this trial, it 

may occur to you that the testimony of a witness or some other 

evidence submitted in the case will cause you to recall something 

that you may have read or heard about this case that you do not 

recall now.  If any of you recall that you have heard or read 

anything about this case outside of the courtroom, you must disregard 
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any recollection or impression you have of that matter just as if you 

had never heard of it.  This applies throughout the trial.  In other 

words, you must base your decision on the evidence that's presented 

here in the court, and ignore and disregard any other source of 

information you might have been exposed to.  Is there any member who 

could not follow this instruction?  Negative response from all the 

members.   
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  Do any of you sign, prepare, or provide information for the 

evaluation or fitness report of any other member?  Negative response 

from all members.   

  Some of you have indicated in your questionnaires that you 

have immediate family members who are law enforcement officers, 

prosecution or defense attorneys, or otherwise employed in law 

enforcement activities.  With respect to those who have answered that 

question in that way, do any of you feel like you have particularly 

close associations with those friends or acquaintances that would 

influence your ability or detract from your ability to give Mr. 

Hamdan and the government the benefit of your fair and impartial 

evaluation of the evidence?  Negative response from all the members.   

  Each court member is entitled to an equal voice and vote 

with all the other members, regardless of rank or position.  

Influence through the use of rank, grade, position, or command is 
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prohibited.  Is there any member who could not follow this 

instruction?  Negative response from all members.   
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  Member Number 9, you appear to be the junior member of the 

panel.  Member 13.  Okay.  We have two people in the pay grade O-4.  

Member 13 let me ask you, do you feel, if you're seated as a member 

of this panel, free to express your opinion, to engage in discussion 

with the senior members of the panel without regard to the difference 

in rank?   

 MEMBER 13:  Yes, sir.   

 MJ [CAPT ALLRED]:  And will you do that?   

 MEMBER 13:  I will.   

 MJ [CAPT ALLRED]:  Is there a microphone in front of you there?   

 MEMBER 13:  I don't see one.  Yes, sir.   

 MJ [CAPT ALLRED]:  Apparently there are microphones hanging from 

the ceiling.  I see one here between members one and three.  Please 

make sure if you're answering orally to speak loud enough that the 

audience, the parties, and the court reporter----  

 MEMBER 13:  Yes, sir.  I do feel comfortable.   

 MJ [CAPT ALLRED]:  You do feel comfortable?  Very good.  That's 

what we will expect of all of you.   

  And member Number 1, who looks like you're the senior 

member, do you understand that you are also part of a collaborative 

team, where the full and free discussion of the evidence is expected?   
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 MEMBER 1:  Yes, sir.   1 
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 MJ [CAPT ALLRED]:  Very good.   

  Now, I told you that the case may last for three weeks or 

more.  It's a little hard sometimes to predict exactly.  All the 

government's witnesses I believe are here on the island, and once we 

get the panel seated we should be able to spend full days every day 

hearing evidence.  The defense's witnesses are probably scheduled to 

arrive a little bit later.  I hope there won't be any logistical 

issues.  But we expect basically to be in court all day, every day, 

for the next three-ish weeks.  Do any of you feel that that schedule 

would impact you adversely or prevent you from giving your full 

attention to this matter?  Negative response from all the members.   

  Do any of you have any pressing personal or professional 

commitments in the near future that will potentially disrupt the 

proceeding if it goes a little longer than thee weeks?  Member number 

six.   

 MEMBER 6:  I am scheduled to take my daughter to college on the 

14th of August.   

 MJ [CAPT ALLRED]:  14th of August.  Well, I'm scheduled to be at 

my daughter's graduation on the 14th of August; so we'll either both 

be there or we'll both be disappointed, perhaps.  Okay.  Well, other 

than that, there was no response to that.   
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  Remember that the accused has pleaded not guilty to all the 

charges and specifications, which means I will expect you to listen 

carefully to all the evidence both sides present, and they both have 

substantial evidence for you to consider.  That means that during the 

course of a three-week trial, you must keep an open mind at the end 

of week one, and at the end of week two, and all the way to the end 

of week three or four.  In other words, until all the evidence has 

been presented to you.  Is there any member who could not follow this 

instruction?  Negative response from all the members.   
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  I will instruct you again prior to beginning your 

deliberations on the guilt or innocence of Mr. Hamdan.  I will advise 

you that he must be presumed to be innocent.  And until his guilt is 

established by legal and competent evidence beyond a reasonable 

doubt; that in this case, if this is a reasonable doubt as to the 

guilt of the accused, the doubt shall be resolved in his favor and 

you should find him not guilty, because the burden of proof to 

establish the accused's guilt is always on the government and it is 

always proof beyond a reasonable doubt that will be required.  I will 

also give you other instructions concerning the law that you must 

follow.  Are there any of you who have formed or expressed an opinion 

concerning the guilt or innocence of the accused?  Negative response 

from all the members.   

  Do you have the bench book in front of you, Mr. Swift?   
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 CDC [MR. SWIFT]:  No, sir, I do not have the bench book in front 

of me.   
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 MJ [CAPT ALLRED]:  Would you step up here?  Trial counsel, we 

should have discussed this earlier, but I would like to know whether 

you would like me to ask question 18.   

 CDC [MR. SWIFT]:  [After reviewing the judge's copy of the 

benchbook.]  Yes, I would.   

 MJ [CAPT ALLRED]:  Very well.  I will ask question 18 from the 

bench book.   

  You may expect or desire to hear the accused testify.  The 

accused has an absolute right not to testify.  The fact that Mr. 

Hamdan may elect not to testify in his own behalf may not be 

considered adverse to him in any way.  The burden of proof to 

establish the guilt of the accused beyond a reasonable doubt is on 

the government.  The burden never shifts to the accused to establish 

his innocence or to disprove the facts necessary to establish each 

element of each offense charged.  Is there any member who could not 

follow this instruction?  Negative response from all the members.   

  Is there any member who could not follow my instructions on 

the law that must be applied in this case?  Negative response from 

all the members.   

  In the event the accused is found guilty of any of the 

offenses before you, it will be your duty to adjudge an appropriate 
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punishment.  I will instruct you on the law you must follow in 

arriving at an appropriate sentence in this case should you find Mr. 

Hamdan guilty of any offense.  Included will be an instruction to the 

effect that you should consider all the matters that Mr. Hamdan and 

his defense team present to you in extenuation and mitigation of the 

offense, as well as matters presented by the government in 

aggravation.  Is there any member who could not follow this 

instruction?  Negative response from all members.   
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  As members of this Military Commission, you must keep an 

open mind regarding the sentence until all the evidence is in and you 

have been instructed as to the law.  Your decision as to an 

appropriate sentence must be based solely on the matters that are 

properly presented to you during this trial.  Therefore, as members, 

you cannot have in your minds a fixed idea of an appropriate sentence 

until the case is over.  Is there any member who could not follow 

this instruction?  Negative response from all members.   

  In determining an appropriate sentence, you must each give 

fair consideration to the entire range of permissible punishments in 

this case, from the least severe which could be no punishment, to-- 

I'm sorry--the conviction itself serving as a punishment, to the most 

severe which could include confinement for life.  Will each of you be 

able to give such consideration to this full range of punishments if 

punishment is necessary?  Affirmative response from all members.   
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  I will instruct you if we reach the point of sentencing 

that you may not have any preconceived formula or any fixed, 

inelastic or inflexible attitudes concerning a particular type of 

punishment that you feel must or should be imposed, including an 

opinion as to whether confinement must be adjudged or any particular 

amount of confinement must be adjudged simply because the accused has 

been found guilty.  Is there any member who cannot follow this 

instruction?  Negative response from all members.   

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

  Have any of you formed or expressed an opinion as to the 

sentence that should be adjudged in this case if the accused is found 

guilty?  Negative response from all members.   

  Having reviewed the charges and specifications before you, 

do any of you at this time harbor any thoughts or feelings regarding 

punishments that might affect your ability to adjudge a completely 

fair, impartial, and appropriate sentence in this case if the accused 

is convicted of any of the offenses?  Negative response from all 

members.   

  Is there anything at all in your past education, training, 

or experience, or any other matter that you feel you would not be 

able to set aside and that would make it difficult or impossible for 

you to conduct your deliberations in a completely fair, impartial, 

and unbiased manner?  Negative response from all members.   

  1780



  

  Are any of you aware of anything whatsoever, whether I have 

touched upon it or not, that you feel should be disclosed or that you 

feel would have any effect on your ability to sit as a fair and 

impartial member in this case, or that might in any way improperly 

influence your deliberations?  Negative response from all members.   
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  Does the fact that the accused, Mr. Hamdan, is Arab, 

Muslim, or Yemeni cause you to have any feelings toward him that 

would prevent you from making a fair and impartial determination of 

this case according to the evidence presented in court and the 

instructions I will give you?  Negative response from all the 

members.   

  Taking into consideration all of the questions that have 

been asked and everything else that has been brought out during these 

proceedings, do any of you now feel that for any reason you would be 

unable to fairly and impartially determine all the issues in this 

case in accordance with the evidence, my instructions, and the law?  

Negative response from all members.   

  Commander Stone, are there any questions you would like me 

to ask the panel on the government's behalf that I've overlooked?   

 TC [LCDR STONE]:  No, sir.   

 MJ [CAPT ALLRED]:  Commander Mizer, for the defense?   

 DC [LCDR MIZER]:  We have no direct questions for the panel.  We 

do have individual questions we would like to ask.   
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 MJ [CAPT ALLRED]:  Okay.  What I will do now then is excuse the 

panel into the deliberation room, and give counsel an opportunity to 

call you back individually.  Some of you might be asked about 

witnesses you know, others might be asked about things you recorded 

in your questionnaires.  I don't know how long this process will 

take.  I would ask for your patience while you wait in the 

deliberation room until you're called.  And, in any event, we will 

recess at 12:30 for lunch.  Okay?   
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  We'll excuse all the members into the deliberation room, 

then, and proceed to individuals.   

 BAILIFF:  All rise [all persons did as directed and the members 

withdrew from the courtroom]. 

 MJ [CAPT ALLRED]:  Very good.  Please be seated [all persons did 

as directed].  The record should reflect the members have withdrawn 

from the courtroom.   

  Okay.  Let's see.  Trial counsel, do you have any requests 

for individual voir dire?   

 TC [LCDR STONE]:  Yes, sir, we do.  We would like to question 

everyone except for Number 4.   

 MJ [CAPT ALLRED]:  How about the defense?  Are you interested in 

individual voir dire of everyone except for Number 4?   

 CDC [MS. PRASOW]:  Strangely enough, yes.   
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 MJ [CAPT ALLRED]:  So Number 4 is the only one who gets a pass?  

Okay.  Let's just start with Member Number 1.  Would you ask him to 

come in, please? 
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[Member 1 entered the courtroom.]   

 MJ [CAPT ALLRED]:  Captain, good morning.  Just a seat by the 

microphone is probably the best place for you.    

  Bailiff, will you tell the other members that we will 

probably call all of them?  And that if they have a high number it 

will be a while and they can step outside and look at the sun or 

something if they want to, but they should otherwise be expecting to 

be called.   

  Okay.  Trial counsel, any questions for Member Number 1?   

INDIVIDUAL VOIR DIRE OF MEMBER 1 

Questions by the trial counsel:     

 Q [LCDR STONE]:  Yes, sir.   

  Sir, good morning.   

 A [MEMBER 1]:  Good morning.   

[END OF PAGE] 
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 Q [LCDR STONE]:  You have answered in your questionnaire that 

you believe that the war began, with al Qaeda or the global war on 

terror, after 9/11.  If the government were to present evidence that 

the war or armed conflict began before that, would you be open to the 

suggestion that armed conflict did in fact begin before September 

11th?   
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 A [MEMBER 1]:  Yes.   

 TC [LCDR STONE]:  Sir, we have no other questions.   

 MJ [CAPT ALLRED]:  Very good.  Does the defense have any 

questions for Member Number 1?   

 CDC [MR. SWIFT]:  We do.   

Questions by the civilian defense counsel: 

 Q [MR. SWIFT]:  Good morning, Captain.   

 A [MEMBER 1]:  Good morning.   

 Q [MR. SWIFT]:  My name is Charles Swift; the Judge introduced 

me earlier, and I represent Mr. Hamdan.  In your questionnaire, on 

the witness's right to remain silent, your answer I think was 

thoughtful but not particularly clear.  The judge just instructed you 

about Mr. Hamdan's right to remain silent.  But it's often difficult 

to say, well, I really would like to hear from him.  It would help me 

in my deliberations.   

  Will you be able to put that aside and simply say, well, 

I'm going to deliberate on the evidence I get.  And if I get evidence 
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from Mr. Hamdan, that's okay.  And if I don't, I'm not going to hold 

it against him; I'm going to decide the case on what I heard in 

court?  Can you do that, sir?   
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 A [MEMBER 1]:  I can.   

 Q [MR. SWIFT]:  Now, with regards to the beginning of the war.  

Both sides--this is actually an element in the case, sir, because it 

has to be proved for this commission to have jurisdiction over Mr. 

Hamdan, to be able to find him guilty that the war--that the offense 

actually took place in the context of war.  Do you understand that, 

sir?   

 A [MEMBER 1]:  Correct.   

 Q [MR. SWIFT]:  And there might be a temptation, if you were to 

believe, for instance, that Mr. Hamdan committed the offense but not 

be convinced that we were at war at the time that the offense 

occurred, would you be willing to find him not guilty because you 

found that it was outside the scope of war even though you think he 

probably did what was alleged?  Can you to that?   

 A [MEMBER 1]:  So--I'm trying to understand your exact question 

there.  If I can----  

 Q [MR. SWIFT]:  I will try it again, sir.  

 MJ [CAPT ALLRED]:  Let's try to shorten it up a little bit, too.   
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 Q [MR. SWIFT]:  Yes, sir.   1 
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  One of the elements of each of the crimes that Mr. Hamdan 

is accused of on your charge sheet is that it occurred during a time 

of armed conflict.  Do you understand that?   

 A [MEMBER 1]:  Correct.   

 Q [MR. SWIFT]:  And for Mr. Hamdan to be guilty of an offense, 

he has to be found guilty beyond a reasonable doubt of each element.   

 A [MEMBER 1]:  Correct.   

 Q [MR. SWIFT]:  So you might find all of the elements except 

one.  And you would have to find him not guilty if you did not 

believe it was during a time of war.   

 A [MEMBER 1]:  Correct.  

 Q [MR. SWIFT]:  Could you do that?   

 A [MEMBER 1]:  I could.   

 CDC [MR. SWIFT]:  I have no further questions.   

 MJ [CAPT ALLRED]:  Well, Captain, that was pretty short.  Thank 

you very much.  If you will step into the deliberation room, we will 

call Member Number 2. 

[Member 1 withdrew and Member 2 entered the courtroom.] 

 MJ [CAPT ALLRED]:  Good morning, Colonel.  If you will just sit 

there by the microphone, please.   

  Government, do you have any questions for Member Number 2?   

 CTC [MR. TRIVETT]:  Yes, I do, sir.   
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 MJ [CAPT ALLRED]:  Please go ahead.   1 
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INDIVIDUAL VOIR DIRE OF MEMBER 2 

Questions by the civilian trial counsel:     

 Q [MR. TRIVETT]:  Good morning, ma'am.   

 A [MEMBER 2]:  Good morning.   

 Q [MR. TRIVETT]:  You wrote out in your member's questionnaire 

that you knew about Hamdan, and then you mentioned something about 

the YouTube site.  Could you explain that?   

 A [MEMBER 2]:  The secretary who put my orders together and was 

coordinating with the Commission came in and said the individual that 

we were going down there for, she said--she said that he had a site 

on YouTube.  I think she was confused as to who she was talking 

about.  But I thought I should put that in my questionnaire.   

 Q [MR. TRIVETT]:  You never actually saw it?   

 A [MEMBER 2]:  No, I did not.   

 Q [MR. TRIVETT]:  Okay.  You also said that you had seen various 

Intel reports or have access to them?   

 A [MEMBER 2]:  No.  I don't think I said that in my 

questionnaire.  I've seen no Intel reports.   

 Q [MR. TRIVETT]:  And you said that you had a friend at the 

Pentagon on 9/11?   

 A [MEMBER 2]:  I did.   
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 Q [MR. TRIVETT]:  Do you think that that would impact your 

ability to judge this case fairly and impartially, even in part, 

because the accused is charged with acts in and around the events of 

September 11th?   
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 A [MEMBER 2]:  No, I do not.  I think I could be impartial.   

 CTC [MR. TRIVETT]:  Thank you.   

 MJ [CAPT ALLRED]:  Does the defense have any questions for 

Member Number 2?   

Questions by the defense counsel: 

 Q [LCDR MIZER]:  Yes, Your Honor. 

  Good morning, ma'am.   

 A [MEMBER 2]:  Good morning.   

 Q [LCDR MIZER]:  I'm Lieutenant Commander Mizer.  I'm one of Mr. 

Hamdan's defense attorneys.  In your questionnaire in response to 

question 15, you said that there is bias in some of the media, and 

then you put NPR after that.   

 A [MEMBER 2]:  I don't think I said there was any bias.  I 

believe that I said that I don't watch any regular news programs.  I 

watch very little television, actually.  But I listen to the radio 

program NPR on my way to work and on my way home from work.   

 Q [LCDR MIZER]:  Okay.  Ma'am, I think Commander Stone touched 

on; it's your college roommate that was in the Pentagon?   

 A [MEMBER 2]:  Yes.  
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 Q [LCDR MIZER]:  At the time?   1 
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 A [MEMBER 2]:  Right.   

 Q [LCDR MIZER]:  Can you tell the Judge a little bit more about 

that incident that day?   

 A [MEMBER 2]:  Well, I was at Fort Monroe.  I had been at the 

Pentagon the day prior to the incident, the Monday.  And when I heard 

on the news, when I saw on the news what had happened at the 

Pentagon, I tried all day to get ahold of her, knowing--calling her 

home and trying to get ahold of her relatives.  Obviously it upset 

me.  I just wanted to know how she was.  And at the end of the day I 

was able to get ahold of her, and she was uninjured and she was home.   

 Q [LCDR MIZER]:  How close are you still with your college 

roommate, ma'am.  

 A [MEMBER 2]:  Well, to be honest, I think I've seen her twice 

in the last couple of years.  So not as close as we used to be.   

 Q [LCDR MIZER]:  And you said that you were, understandably, 

very upset when you found out she was in the building.  

 A [MEMBER 2]:  Right.  I was.  

 DC [LCDR MIZER]:  Nothing further, Your Honor.   

[END OF PAGE] 
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Questions by the military judge: 1 
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 Q [CAPT ALLRED]:  Okay.  I'm a little unsure then where we are 

with respect to your feelings.  The real issue I would like you to 

address is whether this fact that your college roommate was in the 

Pentagon on 9/11 is going to affect your ability to give both sides a 

fair and impartial hearing.   

 A [MEMBER 2]:  I don't believe it will affect.   

 Q [CAPT ALLRED]:  Are you confident of that answer?   

 A [MEMBER 2]:  I am confident.   

 Q [CAPT ALLRED]:  Is that because your roommate was not injured?   

 A [MEMBER 2]:  No.  I think it's because I believe I have the 

capability to judge based on the facts that are presented here in the 

courtroom and not on previous experiences.   

 MJ [CAPT ALLRED]:  Okay.  I think that's pretty good.   

  Thank you, Colonel.  If you will withdraw to the 

deliberation room, we will ask Member Number 3 to come into the 

courtroom.   

 CTC [MR. TRIVETT]:  Sir, if the government could be heard prior.   

 MJ [CAPT ALLRED]:  Colonel, I'm sorry, maybe we're not ready.   

 CTC [MR. TRIVETT]:  No, not on the Colonel.  Before the next 

juror comes in.  

 MJ [CAPT ALLRED]:  Okay.  Why don't you wait, bailiff, before 

you ask the next member to come in? 
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[Member 2 withdrew from the courtroom.] 1 
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 CTC [MR. TRIVETT]:  May I step to the podium, sir, to be heard?   

 MJ [CAPT ALLRED]:  Yes.   

 CTC [MR. TRIVETT]:  Sir, prior to any additional voir dire of 

the members, the government was concerned about something that Mr. 

Swift represented in regards to his view on the law, especially in 

regard to conspiracy and whether certain acts can be tied to the 

armed conflict.  It's obviously a question that's still open to legal 

debate and not yet decided by the military judge.  So we would ask 

that neither counsel set forth their theory on what the proper 

instruction would be on the armed conflict until we're able to 

delineate it.  At a minimum, if it happens, that the Judge clarifies 

that you in fact will be giving instructions at the end.   

 MJ [CAPT ALLRED]:  This is something I should have covered on 

group questioning, I'm sure, and told the members that this issue of 

when the conflict began is very much a contest between the parties, 

and confirm that they were all open to the possibility of a different 

start date.  Okay.  Commander Swift, Mr. Swift, are you the one who 

is going to be?   

 CDC [MR. SWIFT]:  I'm going to be doing the vast majority of 

this.  Yes, sir.   
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 MJ [CAPT ALLRED]:  I think that the government has a good point, 

that you can't be selling your theory of the case and arguing the 

conclusion at this point.   
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 CDC [MR. SWIFT]:  I didn't actually think I was.   

 MJ [CAPT ALLRED]:  Okay. 

 CDC [MR. SWIFT]:  But what I was trying to clarify was that test 

on--and I didn't say when it did or didn't.  What I wanted to clarify 

with the member was, if the element isn't satisfied, and this is an 

unusual element, whether they could vote based solely on that element 

and say----  

 MJ [CAPT ALLRED]:  Okay.  

 CDC [MR. SWIFT]:  Which doesn't sound it should have started on 

one day or it should have started on another.  In fact, I don't think 

I asked a single question on the start date.   

 MJ [CAPT ALLRED]:  Okay.  What I would like you to do then is 

ask this question by saying; you understand that the government will 

have to prove each element of each offense.  And if any one element 

is not proven, will you be willing to acquit?  Because that element 

is missing.   

 CDC [MR. SWIFT]:  Can I reference the start of the war as one of 

the elements?  I mean, it is an element in the case.  I won't say 

anything on what should be proved or not proved in it.  I don't 

believe it's appropriate to argue----  
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 MJ [CAPT ALLRED]:  Well, I will give you some latitude.  I don't 

think you went too far last time, but I will give you some latitude 

in the future.  You had the member confused, and there were three or 

four introductory caveats.   
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 CDC [MR. SWIFT]:  And I think the way I did it the last time is 

the way--the final part, where I did not confuse him, is exactly what 

I'm going to do on future ones.   

 MJ [CAPT ALLRED]:  All right.  I don't remember what the last 

part was that you didn't confuse him on, because I heard the first 

part.  So get right to the issue.  I will instruct them that if any 

element is not proven, they're supposed to acquit.  And I think if 

you just confirm that they're open to that, then you've got what you 

need for a voir dire.  Fair enough?   

 CDC [MR. SWIFT]:  Fair enough.   

 MJ [CAPT ALLRED]:  Okay.  Thank you.  Good enough for you?   

 TC [LCDR STONE]:  Thank you, sir.   

 MJ [CAPT ALLRED]:  Okay, Member Number 3, please.   

[Member 3 entered the courtroom.] 

  Good morning, Captain.  If you will sit right there in 

front of the microphone, please.   

 MEMBER 3:  Yes, sir.   

 MJ [CAPT ALLRED]:  Does the government have any questions for 

member number three?   
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 TC [LCDR STONE]:  Yes, sir.   1 
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  Good morning, sir.   

 MEMBER 3:  Good morning.   

INDIVIDUAL VOIR DIRE OF MEMBER 3 

Questions by the trial counsel:     

 Q [LCDR STONE]:  On your questionnaire, you filled out that you 

knew several people in the Pentagon during 9/11.   

 A [MEMBER 3]:  One, specifically.   

 Q [LCDR STONE]:  And who is that person?   

 A [MEMBER 3]:  Lieutenant Commander Scott Nelson was his name.   

 Q [LCDR STONE]:  Was that person a casualty?   

 A [MEMBER 3]:  Yes, he was.   

 Q [LCDR STONE]:  Do you think you can--how close of a person was 

he?   

 A [MEMBER 3]:  He worked for me in 1989 for about a year.  I was 

his department head.  I saw him once or twice since then after he had 

gotten out of the Navy and I believe was in the reserves.   

 Q [LCDR STONE]:  Do you think the fact that you knew or had an 

individual work for you that was a casualty in the Pentagon on 9/11, 

would that bias you with regards to sitting as a member----  

 A [MEMBER 3]:  No.   
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 Q [LCDR STONE]:  ----in this case?  Sir, why is that?  That 

might seem a little counter.   

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

 A [MEMBER 3]:  I believe in law and order.  I believe in 

justice.  I believe that, you know, you--in our line of work and 

business people get hurt, people get killed.  It's what we do.  And 

in this setting here, the requirement is, as was previously stated by 

the Judge, to listen to the information and make a decision.  I think 

that's very important.   

 Q [LCDR STONE]:  Thank you, sir.  It also says in your 

questionnaire that you used to be a police officer.   

 A [MEMBER 3]:  Yes, sir.   

 Q [LCDR STONE]:  I notice that that was, I believe, 1977 to 

1982?   

 A [MEMBER 3]:  Yes, sir.  A long time ago.   

 Q [LCDR STONE]:  Having served in law enforcement, do you really 

believe that you could set aside the fact that there will be a 

significant number of law enforcement agents testifying, and give 

their testimony the weight that the Judge says that you're supposed 

to?   

 A [MEMBER 3]:  Yes, I do.   

 Q [LCDR STONE]:  I believe you also said that you knew the 

commanding officer of the COLE?   

 A [MEMBER 3]:  Yes, sir.   
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 Q [LCDR STONE]:  What are your feelings?  Do you have any 

feelings, first of all, with regards to the USS COLE and the 

commanding officer of the COLE?   

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

 A [MEMBER 3]:  Yeah, I do.  From a personal and professional 

standpoint, I think that he wasn't treated very well by the Navy.  As 

far as the tragedy on the COLE, you know, no one wants to see 

shipmates hurt and killed.  It angered me.   

 Q [LCDR STONE]:  With respect to your knowledge of the CO, 

though, is it safe to say, or am I properly characterizing it, that 

your concerns are more so with the investigation and then what the 

Navy's results were?   

 A [MEMBER 3]:  Yes.   

 TC [LCDR STONE]:  Sir, I have no other questions.  Thank you, 

sir.   

 MJ [CAPT ALLRED]:  Very good.   

Questions by the civilian defense counsel: 

 Q [MR. SWIFT]:  Good morning, sir.  My name is Charlie Swift.   

 A [MEMBER 3]:  Good morning, sir.   

[END OF PAGE] 
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 Q [MR. SWIFT]:  The Judge earlier introduced me.  And I'm going 

to touch on some of the same things in perhaps a slightly different 

way.   
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  As a Virginia police officer, you lived in Fairfax.  Is 

that correct, sir?   

 A [MEMBER 3]:  Fairfax County.  Correct.  

 Q [MR. SWIFT]:  Did you deal with the Federal Bureau of 

Investigations ever?   

 A [MEMBER 3]:  I believe once or twice in warrant service, 

assisting them with federal warrant service.  But not on a basis 

other than that.   

 Q [MR. SWIFT]:  Did you deal with the Naval Criminal 

Investigative Service?   

 A [MEMBER 3]:  No.  

 Q [MR. SWIFT]:  What are your impressions, or what were your 

impressions then when you were a police officer, of the Federal 

Bureau of Investigative service?   

 A [MEMBER 3]:  They were one of the actual--they, along with the 

Secret Service, were probably the two organizations that many law 

enforcement officers like I aspired to go to if we eventually decided 

to move on to federal service.   

 Q [MR. SWIFT]:  So you considered them elite?   

 A [MEMBER 3]:  Pretty much.   
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 Q [MR. SWIFT]:  Now, with respect to the division officer who 

served with you, you were his department head?   
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 A [MEMBER 3]:  Correct.  

 Q [MR. SWIFT]:  What department were you in?   

 A [MEMBER 3]:  We were in the weapons department.   

 Q [MR. SWIFT]:  And his position was?   

 A [MEMBER 3]:  He was the gunnery officer and I was the weapons 

officer.   

 Q [MR. SWIFT]:  Did you socialize with him outside of work?   

 A [MEMBER 3]:  Occasionally.   

 Q [MR. SWIFT]:  Anything other than a command function?   

 A [MEMBER 3]:  No.  Not really.  No.   

 Q [MR. SWIFT]:  Did he have family?   

 A [MEMBER 3]:  At the time, he was newly married and I believe 

his wife was in law school.  So, yeah.  I don't think they had 

children.  I think he was newly married.   

 Q [MR. SWIFT]:  Did you get to know his wife at all?   

 A [MEMBER 3]:  No.  Never met her.  She was at school at William 

and Mary, and the ship was in Norfolk.   

 Q [MR. SWIFT]:  How often a day did you see him?   

 A [MEMBER 3]:  In a day?   

 Q [MR. SWIFT]:  Yes, sir.   

 A [MEMBER 3]:  Oh, I don't know.  A couple dozen times.   
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 MJ [CAPT ALLRED]:  During the time that they were together on 

the ship?   
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 CDC [MR. SWIFT]:  Yes.   

 MJ [CAPT ALLRED]:  Okay.   

 Q [MR. SWIFT]:  After he left or you left the ship, did you stay 

in touch with him?   

 A [MEMBER 3]:  No.  Not really.  In fact, I think I only saw him 

once or twice between 1991 when I left the ship and 9/11.   

 Q [MR. SWIFT]:  Did you attend his funeral?   

 A [MEMBER 3]:  No, I did not.  

 Q [MR. SWIFT]:  Did you send anything to his family or----  

 A [MEMBER 3]:  No, I did not.  

 Q [MR. SWIFT]:  When you heard--how did you find out that he was 

killed?   

 A [MEMBER 3]:  It was in the newspaper, the list of personnel 

who were killed.   

 Q [MR. SWIFT]:  What was your reaction when you saw his name?   

 A [MEMBER 3]:  I was pretty saddened.  I knew that he was going 

to be a successful man.  I knew that when I had seen him, his wife 

was doing well in her law practice, and I think they--I believe they 

had one small child.   
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 Q [MR. SWIFT]:  With regards to the commanding officer of the 

COLE, how did you know him?   
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 A [MEMBER 3]:  He and I went to department head school together, 

and had run into each other on and off since that time, which was 

1989.  

 Q [MR. SWIFT]:  Where were you when you found out about the 

COLE?   

 A [MEMBER 3]:  I was sitting in the cabin on my ship, and it 

showed up on CNN.   

 Q [MR. SWIFT]:  What was your reaction?   

 A [MEMBER 3]:  I was flabbergasted.  And then I was saddened.  

And then I said to myself, boy, you know, I sure hope that doesn't  

happen to me.   

 Q [MR. SWIFT]:  Where was your ship at?   

 A [MEMBER 3]:  It was in Norfolk at the time.  

 Q [MR. SWIFT]:  Was it scheduled to deploy to the Middle East 

shortly thereafter?   

 A [MEMBER 3]:  We were scheduled to deploy October of 2001.  So 

probably a year, I think, after the event.   

 Q [MR. SWIFT]:  In your questionnaire, you indicated that you 

might have some knowledge of Mr. Hamdan's case.   

 A [MEMBER 3]:  I think it was an Early Bird article.  But I 

don't--very general overview level of detail.   
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 Q [MR. SWIFT]:  And whatever the level of detail was, you can't 

remember any of it now?   
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 A [MEMBER 3]:  No.  Not really.   

 Q [MR. SWIFT]:  Did you read other articles about Guantanamo 

Bay?   

 A [MEMBER 3]:  If it was in the Early Bird, maybe.  There was 

some articles that would show up on Guantanamo Bay I would open and 

read.  Others, I didn't.   

 Q [MR. SWIFT]:  I notice that you put down that your 

subscription is with the Washington Times.  Is that correct?  Do you 

read the editorial pages?   

 A [MEMBER 3]:  No.   

 Q [MR. SWIFT]:  Also, I guess in your questionnaire, and it 

wasn't really clear to me or not, whether you expressed that there 

must be some evidence to support detention, in your questionnaire?  

Your conclusion was, is if people were here, they had some evidence 

to support their detention.  

 A [MEMBER 3]:  Correct.   

 Q [MR. SWIFT]:  Do you understand that this isn't a detention 

hearing?   

 A [MEMBER 3]:  Correct.  I do now.    
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 Q [MR. SWIFT]:  And so does the fact that you thought maybe Mr. 

Hamdan should be here, will that--here in Guantanamo, does that 

influence your decision as to whether he's guilty of a crime or not?   
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 A [MEMBER 3]:  No.   

 CDC [MR. SWIFT]:  I have no further questions, Your Honor.   

 MJ [CAPT ALLRED]:  Thank you, Captain.  You may return to the 

deliberation room.   

 MEMBER 3:  Yes, sir.   

[Member 3 withdrew from the courtroom.] 

 MJ [CAPT ALLRED]:  Bailiff, would you ask Juror Number 5 to come 

in.   

[Member 5 entered the courtroom.] 

 MJ [CAPT ALLRED]:  I'm sorry, Captain.  Please have a seat 

there.   

  Government, do you have any questions for Member Number 5?   

 TC [LCDR STONE]:  Yes, sir.   

  Good morning, sir.   

 MEMBER 5:  Good morning.   

[END OF PAGE] 
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INDIVIDUAL VOIR DIRE OF MEMBER 5 1 
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Questions by the trial counsel:     

 Q [LCDR STONE]:  In your questionnaire, you seemed to be 

somewhat ambiguous with regards to the accused and not testifying.  

If the military judge who gave you the instruction about not holding 

it against the accused if he doesn't testify, can you follow that 

instruction?   

 A [MEMBER 5]:  I can.  I did not realize my answer was 

ambiguous.  And if I made that, then my answer today stands that I 

would not hold that against the defendant.   

 TC [LCDR STONE]:  Sir, that's the only question I have, sir.   

 MJ [CAPT ALLRED]:  Okay.  Thank you.   

Questions by the civilian defense counsel: 

 Q [MR. SWIFT]:  When the Judge asked and in your questionnaire, 

you indicated that you had seen some pretrial publicity.   

 A [MEMBER 5]:  Yes.   

 Q [MR. SWIFT]:  And the Judge at the time instructed you not to 

go into detail, for very good reason.  We're now alone, and I'm going 

to ask you to go into detail as to what you've seen, read, heard, et 

cetera, about Mr. Hamdan to begin with.   

 A [MEMBER 5]:  I have heard his name mentioned in the trials, in 

the public press.  I have read nothing classified or from a 

governmental source.  It just happened with the news, it's 
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unavoidable, the latest issue of the United States Naval Institute 

Proceedings, which I get, had an article on that.  I glanced at it.  

And I said, no, I don't really need to read this.   
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  I will say, though, from--expanding a little bit.  From 

reading news reports from my 25 years in the Navy, what I read in the 

press from my own personal experience is it's only usually a partial 

story.  I do not make judgments based on it.  And, again, I speak 

from direct involvement in military operations, and I know that what 

is reported in the press is not necessarily the full or complete or 

an unbiased story.   

 Q [MR. SWIFT]:  Now, you also indicated, and here we are in open 

session and I want you to--I'm going to pass on the classified -- 

well, let me start over.  That you have read classified briefings 

regarding operations in Afghanistan in the year 2001 and the year 

2002.  Is that correct?   

 A [MEMBER 5]:  That is correct.   

 Q [MR. SWIFT]:  Were these briefings, without going into their 

substance, were they detailed in nature or were they basically 

general?   

 A [MEMBER 5]:  I would say a combination of, depending on what I 

read at the time.  I am an Eagle flight officer flying an EA-6B, also 

had time in the Air Force CF-111, from my questionnaire, if you have 

questions on that.   
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  So from the nature of my work, we do read classified 

reports.  In that time frame I was deploying to an air base in 

preparation for and flying Operation Northern Watch.  And the stuff I 

would have read or did read was in relation to that.   
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 Q [MR. SWIFT]:  Did you fly any combat missions over 

Afghanistan?   

 A [MEMBER 5]:  I did not fly in Afghanistan.   

 Q [MR. SWIFT]:  In your questionnaire, you indicated that you 

had an opinion that the forces in Afghanistan, enemy forces, had not 

conducted their operations in accordance with the laws of war.  What 

did you base that opinion on?   

 A [MEMBER 5]:  That was based on press reports.  I have not read 

classified, I have not read judicial proceedings or opinions on that.  

But based on my knowledge from the Geneva Convention, what I again 

read from press reports, with my previous caveat, that's where I'm 

basing that opinion upon.  Again, I was asked.  I answered to the 

best of my ability.   

 Q [MR. SWIFT]:  Would you be open to changing your opinion if 

you heard facts to the contrary?   

 A [MEMBER 5]:  Yes.   

[END OF PAGE] 
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 Q [MR. SWIFT]:  In fact, can you put aside the press reports 

that you've read and the opinion that you've reached earlier?   
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 A [MEMBER 5]:  Yes.  And that's why I put on that statement 

about my opinion of press reports, without--without the full facts of 

any particular case or situation.   

 Q [MR. SWIFT]:  Now, with regards to one question where I'd 

asked if you'd heard statements by the President, Secretaries of the 

Navy, et cetera, a long list of people who have made statements about 

this case and about Guantanamo.  You said that you had generally 

heard those statements, and responded that they sounded reasonable.  

Can you talk particularly as to what statements you thought you 

heard?   

 A [MEMBER 5]:  These were the general comments that the 

President and both Secretaries of Defense made in public statements, 

and I caught them either reading through the Washington Post, some on 

the Internet, and then occasionally by--I don't really watch the 

news, but either Fox or CNN, hearing snippets on headline news.  So 

that's where I've heard the snippets of those.  I have not read the 

full statements of the President or the Secretaries.  This was just 

based on news reporting.   

 Q [MR. SWIFT]:  What were those statements?   

 A [MEMBER 5]:  It was the explanations of the military tribunal 

process, and that it was an appropriate method.   
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 Q [MR. SWIFT]:  Did you hear any of the characterizations of the 

people who were here, of the type of people that were, et cetera?   
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 A [MEMBER 5]:  I do not recall if there were characterizations 

in those reports.  I can't honestly remember that.  Obviously, 

nothing stuck in my mind.   

 Q [MR. SWIFT]:  So the only statements you're referring to are 

the statements that--basically, the argument as to whether there 

should or shouldn't be a military commission?   

 A [MEMBER 5]:  Yes.   

 Q [MR. SWIFT]:  Did you read anything from defense statements 

that myself and many of my colleagues quoted from the same articles?   

 A [MEMBER 5]:  I would have read the articles or heard the 

statements.  I don't recognize the names, so I can't say that I 

remember something that you said in particular, for instance.  I 

don't recall that.   

 Q [MR. SWIFT]:  You said that you were not in the Pentagon on 

9/11.   

 A [MEMBER 5]:  That's correct.   

 Q [MR. SWIFT]:  That your friends and co-workers were affected 

by it.  Can you explain that?   

 A [MEMBER 5]:  I have a friend, fellow former squadron mates.  

He and his wife were good friends with a neighbor who was killed in 

the attack.  And I have several co-workers who were in the Pentagon 
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at the time of the attack, and they described some of the aftermath, 

pulling bodies out, and the effect of the damage on the building.  

So, I also know people who saw the airplane as it was heading towards 

the Pentagon.   
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 Q [MR. SWIFT]:  And you talked to them about those experiences?   

 A [MEMBER 5]:  A little bit, yes.  They've talked with me.  I 

did not pry, but when they opened up, I listened.   

 Q [MR. SWIFT]:  Did it have an impact on you?   

 A [MEMBER 5]:  I think, yes.   

 Q [MR. SWIFT]:  Now, the co-workers who made these descriptions, 

were any of them injured?   

 A [MEMBER 5]:  No.  

 CDC [MR. SWIFT]:  I don't have any further questions.   

 MJ [CAPT ALLRED]:  Very good.  Thank you, Captain.  That appears 

to be it.   

  Bailiff, if you will ask Member Number 6 to come into the 

courtroom. 

[Member 5 withdrew from the courtroom.] 

 CTC [MR. TRIVETT]:  Sir, may the prosecution have the ability to 

confer with the defense prior to calling the next witness?   

 MJ [CAPT ALLRED]:  Absolutely.  Just walk over there and 

whisper.  We will have him wait until you've finished your 

conference.   
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[Member 6 entered the courtroom.] 1 
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 MJ [CAPT ALLRED]:  Okay.  Colonel, come in.  Just sit down here 

by the microphone, if you would.  We'll be ready to go in a moment, I 

think.   

 CTC [MR. TRIVETT]:  Your Honor, may the witness be excused for a 

moment?   

 MJ [CAPT ALLRED]:  I'm sorry, Colonel.  It looks like we're not 

quite ready for you.  If you will just step outside, there must be 

something I have overlooked. 

[Member 6 withdrew from the courtroom.] 

 TC [LCDR STONE]:  Sir, both parties agree that we don't need to 

cross.  Both parties agree that a challenge for cause exists on this 

member, and we see no need to embarrass him.   

 MJ [CAPT ALLRED]:  Well, you said everybody but Number 4.  I was 

trying to make you happy.   

 TC [LCDR STONE]:  Well, at the time I didn't----  

 MJ [CAPT ALLRED]:  Fair enough.  Good.  Actually, let's go with 

Number 7.  I think if we go one more member, it will probably be time 

to take a little break before we continue.   

[Member 7 entered the courtroom.] 

  Colonel, if you will just sit here by the microphone in the 

front row.  Very good.  Please.   
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  Very good.  Does the government have any questions for 

Member Number 7?   
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 TC [LCDR STONE]:  Yes, sir.   

  Good morning, sir.   

MEMBER 7:  Good morning.   

INDIVIDUAL VOIR DIRE OF MEMBER 7 

Questions by the trial counsel:     

 Q [LCDR STONE]:  You answered in your questionnaire that your 

wife had done research with regards to the accused and the 

commissions?  Could you please expand on that?   

 A [MEMBER 7]:  I don't think she did research on the accused.  

When, I believe it was May, we heard that I was going to be detailed 

to this; she probably went on the Internet and looked about military 

commissions and the stuff.  Then it was, oh, a few weeks ago, she 

said, "Do you know if you are going to do the Hamdan case?"  And I 

said, "I don't know."  And she said, "Okay.  Well, I won't--we won't 

say anything more."  I said, "Why?"  And she said, "I won't say 

anything about that.  You need to just focus on what you hear from 

your official channels."   

 Q [LCDR STONE]:  And you never discussed?   

 A [MEMBER 7]:  We did not.   
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 Q [LCDR STONE]:  Okay.  Now, you had mentioned in your 

questionnaire that you have thoughts or potential beliefs that the 

armed conflict with al Qaeda began sometime in the 1990s?   
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 A [MEMBER 7]:  Yes, I do.  

 Q [LCDR STONE]:  Now, this is certainly a position of issue 

between the government and the defense.  Can you listen to what the 

Judge says and the definitions that he says with regards to armed 

conflict, and apply the facts and law?   

 A [MEMBER 7]:  Yes.  I can take the facts and, based on what you 

tell me, I can make decisions.   

 Q [LCDR STONE]:  You mentioned also in your questionnaire with 

regards to an accused testifying or needing to testify, or you maybe 

wanting to hear him testify?  Could you please elaborate on your 

views with regards to if an accused remains silent and does not 

testify, if you hold that against him?   

 A [MEMBER 7]:  I would not.  But I would be interested in--I 

guess I wanted to say that I am willing to listen to his side of the 

story.   

 Q [LCDR STONE]:  Okay.  Do you see that as--well, do you realize 

that he is not required to speak whatsoever?   

 A [MEMBER 7]:  Yes.  That was made plain this morning.   
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 Q [LCDR STONE]:  And when you say that you would like to hear 

his side of the story or give him the opportunity, do you see that in 

conflict, your view as you expressed, and with what the Judge says 

the law is?  Is that in conflict?  Or do you see that to be in tandem 

or similar to the Judge's rules?   
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 A [MEMBER 7]:  I don't see a conflict.  I mean, the Judge stated 

clearly that he doesn't have to, and that I'm not supposed to hold 

that against him.   

 TC [LCDR STONE]:  Thank you.  I have no further questions, sir.   

 MJ [CAPT ALLRED]:  Very good.   

Questions by the civilian defense counsel: 

 Q [MR. SWIFT]:  First, let me introduce myself.  My name is 

Charlie Swift.  The Judge introduced me earlier. But going back to 

the prosecution's question about your answer as to when the war 

began.  Reading your questionnaire, it says that, yes, I believe it 

started in the 1990s, radical Islam exists, and we are at war with 

it.  I think I paraphrased that correctly.   

 A [MEMBER 7]:  Yes, you did.   

 Q [MR. SWIFT]:  It's an informed answer.  What do you know about 

radical Islam, and where did you learn it?   

 A [MEMBER 7]:  My assignment before the current one was with 

Joint Forces Command.  I was a member of the Joint Center For 

Operation Analysis, which is one of the Joint Forces Command 
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directorates.  And our mission was to put together analysis teams to 

study current operations.  And--such as the first one I did was 

Katrina.  Well, subsequently, we have done a lot of studies on Islam, 

radical Islam, trying to inform our military leaders on the subject.   
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 Q [MR. SWIFT]:  Are these studies classified?   

 A [MEMBER 7]:  Most of them are.  You can--if someone has the 

appropriate clearances, they can see them on the JCOA home page, on 

the SIPRNET.  There are some unclassified studies on there.  There is 

also unclassified briefings on what we called the Techno Guerilla, 

which had its--it was based on a study of the 2006 Israeli-Hezbollah 

conflict.  So, yes and no.  Sorry, not to give a clip yes or no 

answer.  But a lot of the study is classified, yes.   

 Q [MR. SWIFT]:  Do some of the studies focus on al Qaeda as an 

organization?   

 A [MEMBER 7]:  They do.   

 Q [MR. SWIFT]:  Do they involve the leadership and operational 

capacities of al Qaeda?   

 A [MEMBER 7]:  Many of them focus on al Qaeda's perspective of 

the conflict.   

 Q [MR. SWIFT]:  And did you read or were you an author of some 

of these studies or participated in authoring the studies?   

 A [MEMBER 7]:  The ones on al Qaeda, I was not an author or 

participant.  Well, let me take that back.  We used to have what was 
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called murder boards when the authors were preparing the briefings.  

And I would sit in on those, and then you ask questions and you pick 

apart their briefings so that it gets better and clearer.  So I have 

heard the briefings.   
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 Q [MR. SWIFT]:  Did the studies--did those studies include or 

these briefings include parts, information, historical, such as the 

1990s, that early part of the conflict in 2001 and 2002 in 

Afghanistan?   

 A [MEMBER 7]:  I can't remember specifically.  But, yes, there's 

quotes.  You know, we talked about the Kenya bombings and things like 

that.   

 Q [MR. SWIFT]:  Did you read as part or did they present in part 

of those police reports, intelligence reports, and other things that 

supported the study or supported the briefing?   

 A [MEMBER 7]:  The ones that I'm specifically referring to, 

there are actually thousands of al Qaeda documents and statements 

that they used to give the al Qaeda perspective of the conflict.   

 Q [MR. SWIFT]:  So did you see some of those documents?   

 A [MEMBER 7]:  No.  I saw mainly the finished--I saw the 

finished products.   

 Q [MR. SWIFT]:  And your understanding was that it was from the 

al Qaeda perspective?   

 A [MEMBER 7]:  Yes.   
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 CDC [MR. SWIFT]:  No further questions for this witness, sir.  1 
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Questions by the military judge: 

 Q [CAPT ALLRED]:  Thank you.   

  Colonel, let me just ask you this.  Given the familiarity 

you have with these reports, I would ask you again the question I 

asked at the opening.  Would you be able to set aside this 

recollection and this amount of material, and base your decision with 

respect to Mr. Hamdan's guilt on the evidence that's presented here 

in the courtroom?   

 A [MEMBER 7]:  Yes, sir.  I believe I can.   

 Q [CAPT ALLRED]:  Even if it conflicts with what you have 

previously read or heard or studied?   

 A [MEMBER 7]:  Yes, sir.  I plan to listen to what facts are put 

out in this case.  And then you're going to tell me the rules and the 

law, and I will make--I will use that to make the decision.   

 MJ [CAPT ALLRED]:  Okay.  I appreciate that answer.  Thank you.  

You may withdraw to the deliberation room. Okay.  I think, after two 

hours in court, maybe it's time to take a little recess.  Bailiff, if 

you will just let the members know we are going to take a short 

recess, and then we will be calling the rest of the panel members in 

for individual voir dire.  Does 20 minutes sound like enough time?  

Why don't we stay in recess for 20 minutes.   

[The military commission recessed at 1034, 21 July 2008.] 
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[The military commission was called to order at 1100, 21 July 2008.]  1 
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 MJ [CAPT ALLRED]:  Court is called to order.   

  We're ready to continue voir dire with Member Number 8.  Is 

that right?  Please call Member Number 8.  

[Member 8 entered the courtroom.] 

 MJ [CAPT ALLRED]:  Good morning, Colonel.   

 MEMBER 8:  Good morning, sir.   

 MJ [CAPT ALLRED]:  Very good.  Prosecution, any questions for 

Member Number 8?   

 TC [LCDR STONE]:  Yes, sir. 

  Good morning, sir.   

 MEMBER 8:  Good morning.  

INDIVIDUAL VOIR DIRE OF MEMBER 8 

Questions by the trial counsel:     

 Q [LCDR STONE]:  Listed in your questionnaire, you mentioned 

that you believe that the war in Afghanistan began after 9/11.  If 

the United States Government put on evidence to suggest that it may 

have been before that, would you be open to listening to that 

possibility and follow the instructions that the Judge gives you with 

regards to that instruction on when the armed conflict began?   

 A [MEMBER 8]:  Yes, I would.   
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 Q [LCDR STONE]:  And just real quick.  Have you ever in your 

military career run across a judge advocate named Colonel Bob Swann?   
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 A [MEMBER 8]:  That name is not familiar to me, no.   

 Q [LCDR STONE]:  Or, Mr. Ed Ryan from the Department of Justice?   

 A [MEMBER 8]:  No.   

 TC [LCDR STONE]:  I think that's about it, sir.   

 MJ [CAPT ALLRED]:  Very good.  Defense?   

 DC [LCDR MIZER]:  Good morning, sir.   

 MEMBER 8:  Good morning.   

Questions by the defense counsel: 

 Q [LCDR MIZER]:  Sir, you're an aviator?   

 A [MEMBER 8]:  I am.   

 Q [LCDR MIZER]:  What do you fly, sir?   

 A [MEMBER 8]:  864s, Apache helicopters.   

 Q [LCDR MIZER]:  On your questionnaire, sir, it says that you 

served in combat.  Can you tell the Military Judge where you served 

in combat, sir?   

 A [MEMBER 8]:  Sir, I've had three combat tours and a 

peacekeeping tour.  One was in Panama for Operation Just Cause, one 

was in Iraq and Saudi for Operation Desert Shield, Desert Storm.  My 

third combat tour was Iraq during Iraqi Freedom.  And I had a 

peacekeeping tour in Kosovo.   
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 Q [LCDR MIZER]:  Have you ever been fired upon in your Apache, 

sir?   
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 A [MEMBER 8]:  Yes, sir, I have.   

 Q [LCDR MIZER]:  By what?   

 A [MEMBER 8]:  Anti-air defense.   

 Q [LCDR MIZER]:  Would that be guns, missiles?   

 A [MEMBER 8]:  Guns.   

 Q [LCDR MIZER]:  Sir, one of the charges in this case alleges 

that Mr. Hamdan conspired to shoot down military aviators.  What are 

your thoughts on that charge, given--I guess, more specifically, does 

your experience being an aviator who has been fired upon by the 

enemy, does that impact your thought process with respect to that 

charge?   

 A [MEMBER 8]:  I'm not sure the answer to that, sir.  I don't 

believe it impacts it, but I'm not sure.   

 DC [LCDR MIZER]:  Thank you for your time, Colonel.   

 MJ [CAPT ALLRED]:  Very good.  Thank you, Colonel.  That looks 

like it's all the questions that counsel have for you.   

  Let's ask Member Number 9 to come in. 

[Member 8 withdrew and Member 9 entered the courtroom.] 

  Good morning, Colonel.   

 MEMBER 9:  Good morning, sir.   

 MJ [CAPT ALLRED]:  Commander Stone.   
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 TC [LCDR STONE]:  Good morning, sir.   1 
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 MEMBER 9:  Good morning.   

INDIVIDUAL VOIR DIRE OF MEMBER 9 

Questions by the trial counsel: 

 Q [LCDR STONE]:  On your questionnaire, you had mentioned that 

you were aware of the former chief prosecutor, Colonel Davis?   

 A [MEMBER 9]:  Just the several articles that I had seen his 

name mentioned while reading the Early Bird or a couple other general 

articles.   

 Q [LCDR STONE]:  Can you provide your thoughts?   

 A [MEMBER 9]:  I had seen him, when mentioned the articles about 

his claims of possible influence, command influence or political 

influences.  I didn't form an opinion one way or the other, just had 

read what he had claimed.   

 Q [LCDR STONE]:  Do you believe that there is any, or do you 

have any suspicions that there might be political influence?   

 A [MEMBER 9]:  If there was, I don't think there's anything 

that--I believe that, myself, I could put aside--I have no feelings 

that any kind of command or political influence would influence my 

decision one way or another.  I don't know if there has been or not 

in the past.  I just know what I had read in the article.   
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 Q [LCDR STONE]:  You had also said that you were aware in 

general terms that the accused, I think your questionnaire says, 

might be UBL's driver.   
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 A [MEMBER 9]:  That was just a term that I had seen mentioned in 

reference to the defendant in, again, several news articles.  They 

referred to him by name and then, you know, as bin Laden's driver.   

 Q [LCDR STONE]:  Sitting here right now, today, do you believe 

that the accused has committed any crime?   

 A [MEMBER 9]:  I have not formed an opinion one way or another.  

I haven't heard anything.  I haven't heard any testimony in the 

court, and I'm not going to form any opinion one way or the other 

until I hear what's presented in court, and everything else doesn't 

pertain.   

 Q [LCDR STONE]:  You mentioned something about, in your 

questionnaire, your possible desire to have an accused testify.  

Could you please expand on what you mean by that?   

 A [MEMBER 9]:  What I said--I remember another point you're 

making there.  What I'm saying is that I would see that as the--not 

that the defendant would have to testify themselves.  I understand 

that.  I might would expect the defense at that point or their 

representation for the defendant to make his case to refute anything 

that the government might have presented.  Just, again, a regular, 

you know, expect a give and take.  I would expect the government to 
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present their case; I would expect the defense to refute or present 

their case, the same way.  Not necessarily that the defendant himself 

would have to testify.   
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 Q [LCDR STONE]:  What if the defense never said a word?   

 A [MEMBER 9]:  Then I would take the government's case based on 

what's been presented, and make my judgment on whether that presented 

the case beyond a reasonable doubt or not.   

 Q [LCDR STONE]:  And you realize that the defense and the 

accused doesn't have to say or testify in any way?   

 A [MEMBER 9]:  Yes.  I realize that  

 Q [LCDR STONE]:  If he does not testify, can you truly not hold 

that against him?   

 A [MEMBER 9]:  I believe I can.   

 TC [LCDR STONE]:  Thank you.   

 MJ [CAPT ALLRED]:  Thank you.  Commander Mizer?  Commander 

Swift?   

 CDC [MR. SWIFT]:  Good morning, sir.   

 MEMBER 9:  Good morning.   

[END OF PAGE] 
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Questions by the civilian defense counsel: 1 
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 Q [MR. SWIFT]:  We've been previously introduced; my name is 

Charlie Swift.  You indicated in your questionnaire that you received 

classified briefings in 2001 to 2005.  Given your rank and your 

uniform, that's not a surprise.  Were those briefings about al Qaeda?   

 A [MEMBER 9]:  Yes, sir.  Many of them were.  I was a watch 

officer during that time.  I received many classified briefings of 

many sorts just on a daily basis.   

 Q [MR. SWIFT]:  Do you recall with any detail those briefings 

now?   

 A [MEMBER 9]:  Not in any great detail, other than generalities.  

And I do not remember a single one of them mentioning the defendant's 

name or anything related to that in any sort of detail whatsoever, or 

else I would have mentioned that specifically on the questionnaire.   

 Q [MR. SWIFT]:  And it's hard to do, because you haven't seen 

the evidence in the case.  And somebody's name is a difficult thing 

to remember out of many different names.   

 A [MEMBER 9]:  Yes, sir.   

[END OF PAGE] 
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 Q [MR. SWIFT]:  I wanted to ask you; if during the course of 

these proceedings you see something and it triggers a memory, a 

witness testifies and it triggers a memory of a briefing, will you 

bring that to the Court's attention at that time that you do now have 

an independent memory?   
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 A [MEMBER 9]:  Yes, sir, I would.  And like I said, I've 

searched my memory back for that time period, and it was quite a long 

time back, for anything specific that might pertain in any way, 

shape, or form.  But if something comes up, I would bring that up to 

the Judge.   

 Q [MR. SWIFT]:  In the classified briefings that you received, 

without going into the detail that would disclose anything, did the 

briefings include operations that were being conducted in Afghanistan 

in 2001 and 2002?   

 A [MEMBER 9]:  Some of them did.  Again, at this point I cannot 

recall many of the details.  Just in general, yes, some of them did.  

But nothing that I can remember that would pertain specifically to 

this case.   

[END OF PAGE] 
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 Q [MR. SWIFT]:  In reading those briefings, did anything at the 

time make you reach any conclusions as to whether the enemy, the 

enemy forces were conducting their operations in Afghanistan in 

accordance with the laws of war as you understood them at that time?   
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 A [MEMBER 9]:  I honestly at that point was not looking at that 

for that opinion.  As a communications officer, the things I was 

looking for were more technical aspects of supporting operations.  

And that's mainly what I paid attention to in the briefings.  I had a 

lot of other things going on at that time.  I had enough things going 

on that I was not--protecting in my lane, trying to get what I needed 

to get done to support ongoing operations without--you know, with 

letting other people worry about the details.  And what I had to do 

had to be done one way or another for support.  So those kind of 

questions didn't affect me at the time, and so honestly I didn't pay 

a lot of attention to them nor discuss it.   

 CDC [MR. SWIFT]:  I have no other questions, Your Honor.   

Questions by the military judge: 

 Q [CAPT ALLRED]:  Thank you. 

  Colonel, I appreciate your willingness to bring to my 

attention anything that you recall that you might have read or heard 

previously.  But what I would like you to do is disregard it.   

 A [MEMBER 9]:  Yes, sir.   
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 Q [CAPT ALLRED]:  I don't need to know what it is.  I need to be 

assured that you can put that aside, treat it as if it were a rumor, 

unsubstantiated, and base your decision on the evidence that the 

parties will present to you in the courtroom.   
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 A [MEMBER 9]:  Yes, sir, I can.  

 Q [CAPT ALLRED]:  Are you confident you can do that?   

 A [MEMBER 9]:  Yes, sir.   

 Q [CAPT ALLRED]:  By the same token, I want you to be confident 

that you will protect the defense's right, not only the accused's 

personal right not to testify, but the defense's right to rely on 

their presumption of innocence; that you will require the government 

to prove the offense beyond a reasonable doubt before you convict, 

and that you will accord the defense this right, and that you will be 

confident that you can do it. 

 A [MEMBER 9]:  Yes, sir.  

 Q [CAPT ALLRED]:  Are you feeling that you're in that lane?   

 A [MEMBER 9]:  Yes, sir.   

 MJ [CAPT ALLRED]:  Okay.  Thanks very much.  You can withdraw to 

the deliberation room. 

[Member 9 withdrew from the courtroom.] 

 MJ [CAPT ALLRED]:  Let's see.  We're getting into the high 

numbers here.  I think we're up to Number 10.  Would you ask Number 

10 to come in?   
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[Member 10 entered the courtroom.] 1 
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 MJ [CAPT ALLRED]:  Good morning, Commander.   

 MEMBER 10:  Good morning.   

 MJ [CAPT ALLRED]:  Does the government have any questions for 

the commander?   

 TC [LCDR STONE]:  Just a few.   

  Good morning, sir.   

 MEMBER 10:  Good morning.   

INDIVIDUAL VOIR DIRE OF MEMBER 10 

Questions by the trial counsel: 

 Q [LCDR STONE]:  You said on general voir dire as well as your 

questionnaire that you know Major .      

 A [MEMBER 10]:  Yes, sir.   

 Q [LCDR STONE]:  And that you met him, he was one of your 

students?   

 A [MEMBER 10]:  Yes.  

 Q [LCDR STONE]:  Have you discussed with Major  any 

information or activities regarding the war on terror or activities 

in Afghanistan?   

 A [MEMBER 10]:  At the operational level, no.  Classified, 

tactical information.   

 Q [LCDR STONE]:  War stories?   

 A [MEMBER 10]:  No, no specific war stories.  No.   
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 Q [LCDR STONE]:  Do you have an opinion of Major ?   1 
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 A [MEMBER 10]:  A competent major.  I had to give him grades in 

class; he was one of 16 students; so of course I have an opinion of 

his skill as a student there at the college.  But----  

 Q [LCDR STONE]:  How about as a soldier?   

 A [MEMBER 10]:  I would say a competent soldier as well.   

 Q [LCDR STONE]:  Do you think you can, if Major  testifies, 

be able to follow the Judge's instructions with regards to giving his 

testimony the weight and credibility that you are allowed to as the 

Judge instructs without either prejudicing the defense or the 

government?  Will you be open to hear what Major  has to say and 

not based on your personal relationship with him?   

 A [MEMBER 10]:  Yes.  

 Q [LCDR STONE]:  Have you ever socialized with Major ?   

 A [MEMBER 10]:  No.  

 Q [LCDR STONE]:  And how many classes did he take from you?   

 A [MEMBER 10]:  The entire core curriculum.  So about six 

months' worth of classes, maybe in the classroom twice a week.   

 Q [LCDR STONE]:  For one hour a day?   

 A [MEMBER 10]:  Two, sometimes three or four hours a day.   

 Q [LCDR STONE]:  The same classes? 

 A [MEMBER 10]:  Yes.  Two to three times a week.   

 TC [LCDR STONE]:  Thank you.   
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Questions by the civilian defense counsel: 1 
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 Q [MR. SWIFT]:  Good morning.  My name is Charlie Swift; the 

Judge has previously introduced me.  I represent, along with everyone 

else, Mr. Hamdan.  This past year I worked as a professor, and one of 

the things that comes into my duties is to write recommendations for 

some of my students, especially when I've taught among the seminar 16 

or less in class.  If you were going to write a recommendation on 

Major , what would be the type of words that you would be using 

for any job?   

 A [MEMBER 10]:  At this point, I have had other students since 

Major .  I would have to go back and review his class work to 

make any kind of statement at any point.   

 Q [MR. SWIFT]:  So you couldn't write a recommendation on him 

now?   

 A [MEMBER 10]:  No.   

 Q [MR. SWIFT]:  So I take it, of your past students, he doesn't 

particularly stand out in your mind?   

 A [MEMBER 10]:  As I said, he stands out as a competent soldier 

and a competent officer.   

[END OF PAGE] 
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 Q [MR. SWIFT]:  You said that you discussed operations in 

Afghanistan with your students.  Because that wasn't on a classified 

level, can you outline some of those discussions, what was talked 

about?   
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 A [MEMBER 10]:  Just the fact that we had ongoing operations in 

Afghanistan and Iraq.  Of course, it was a big topic to discuss at 

the Army's Command and General Staff College.  Specifically, we never 

talked about any specifics about what was going on over there in 

either Iraq or Afghanistan.  It was generally how the forces were 

arrayed as far as command and control and those kinds of things.  Not 

what was going on--on the ground.   

 Q [MR. SWIFT]:  Did Major  talk about, in your 

recollection, or discuss with him, his control or his command and 

control of NATO forces, for instance?   

 A [MEMBER 10]:  No, he did not.  Not that I recall.   

 Q [MR. SWIFT]:  If during Major 's testimony something he 

says rings a bell, and you go, oh, yeah, maybe I do recall now him 

talking about that.  It has been a while.  Would you be able to put 

aside what he had said before and not consider it in this court?   

 A [MEMBER 10]:  Yes.   

 Q [MR. SWIFT]:  On question 30, you answered that you have a 

fixed opinion that we're engaged in a war with al Qaeda.   

 A [MEMBER 10]:  Yes.  
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 Q [MR. SWIFT]:  Do you have any opinion as to when that war 

started that's fixed?   
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 A [MEMBER 10]:  When we started the global war on terrorism?  

Which was----  

 Q [MR. SWIFT]:  Yes.  When did the war start?   

 A [MEMBER 10]:  2001.   

 Q [MR. SWIFT]:  This is a difficult area of questioning both for 

me and for you, because I've got to talk about the possibility that 

my client could be found guilty.  I don't like really like talking 

about it at this point, but I have to, because I won't talk to you 

again, in the event that you would reach a guilty finding.  I noted 

on your questionnaire that somebody you know very closely has 

recently been convicted of a crime.   

 A [MEMBER 10]:  Yes.   

 Q [MR. SWIFT]:  And I would imagine for myself it would be 

difficult to consider a sentence on these charges that was less than 

that individual just received.  In other words, somebody you know 

closely, it would be difficult in fashioning a sentence for Mr. 

Hamdan not to have that in mind, if it were me, in my mind.  And I 

wanted to know your thoughts on how the fact that someone close to 

you had been convicted and sentenced to jail would impact on your 

deliberations and punishment.   
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 TC [LCDR STONE]:  Could I object?  That's a little rambled.  I 

would ask him to rephrase the question.   
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 MJ [CAPT ALLRED]:  Well, if you're confused by the question, let 

us know.  If you feel like you know what Mr. Swift is asking, you may 

answer it.   

 A [MEMBER 10]:  I believe you're asking if the fact that 

my--that someone close to me has been convicted of a crime and has 

been sentenced, that will that affect how I go into sentencing if the 

defendant is found guilty.   

 Q [MR. SWIFT]:  That's right.   

 A [MEMBER 10]:  No.   

 Q [MR. SWIFT]:  You won't bring it up in the jury room when 

you're thinking about possible sentences?   

 A [MEMBER 10]:  No.   

 CDC [MR. SWIFT]:  I have no further question.  And thank you for 

answering.  I appreciate it.   

Questions by the military judge: 

 Q [CAPT ALLRED]:  When Major  testifies he will be 

cross-examined with some pointed and maybe difficult questions.  When 

that happens, are you open to the possibility that he could be wrong?  

He could be impeached?   

 A [MEMBER 10]:  Yes, sir.   

 

  1831



  

 Q [CAPT ALLRED]:  Okay.   1 
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 A [MEMBER 10]:  Yes, sir.   

 Q [CAPT ALLRED]:  Okay.   

 A [MEMBER 10]:  Even if the discussions in the classroom, we 

have that possibility of happening.  So we're open and frank in our 

discussions in the classroom as well.   

 MJ [CAPT ALLRED]:  Very good.  Thank you for your coming back 

into the courtroom.  And you can withdraw now.  I will ask the 

bailiff to bring in Member Number 11.   

[Member 10 withdrew and Member 11 entered the courtroom.] 

 MJ [CAPT ALLRED]:  Colonel, how are you today?   

 MEMBER 11:  Fine.   

 MJ [CAPT ALLRED]:  Government, any discussions for member 11?   

 TC [LCDR STONE]:  Yes, sir. 

  Good morning, sir.   

 MEMBER 11:  Good morning.   

INDIVIDUAL VOIR DIRE OF MEMBER 11 

Questions by the trial counsel: 

 Q [LCDR STONE]:  You have mentioned on your questionnaire that 

you know the name Hamdan, or at least are partially familiar with the 

Hamdan case.  Would you please explain?   

 A [MEMBER 11]:  In a Washington Post article that was talking 

about this Commission starting, that mentioned his name.  That's the 

  1832



  

extent of it.   1 
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 Q [LCDR STONE]:  How long ago was that?   

 A [MEMBER 11:  It was within the last two weeks.   

 Q [LCDR STONE]:  And what do you remember about the article?   

 A [MEMBER 11]:  Just that it was talking about this Commission 

starting on the 21st.   

 Q [LCDR STONE]:  Sitting here right now in the jury room, do you 

think the accused is guilty of anything?   

 A [MEMBER 11]:  I have no idea, because I don't know -- other 

than what's been provided, I know nothing of the case.   

 Q [LCDR STONE]:  Now, you had also mentioned that you had known 

people that were in the Pentagon on 9/11.      

 A [MEMBER 11]:  Correct.   

 Q [LCDR STONE]:  Were there any casualties of the people that 

you knew?   

 A [MEMBER 11]:  Only the wife of a warrant officer that I 

remotely knew.   

 Q [LCDR STONE]:  Regarding that casualty, do you believe that 

that will impact your ability to sit as a juror in this case?   

 A [MEMBER 11]:  Not at all.   

 Q [LCDR STONE]:  You also said that you were a classmate of the 

commanding officer of the COLE?   

 A [MEMBER 11]:  Correct.  
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 Q [LCDR STONE]:  Do you have any feelings with regards to the 

USS COLE and the fact that the commanding officer was a classmate of 

yours?   
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 A [MEMBER 11]:  Just the fact that a commander in charge of 

troops lost troops.  There's a level of frustration there.   

 Q [LCDR STONE]:  Have you ever spoken to him about the COLE?   

 A [MEMBER 11]:  I have, a couple years ago.   

 Q [LCDR STONE]:  When he was a classmate of yours, was this 

before or after the incident?   

 A [MEMBER 11]:  This was before.   

 Q [LCDR STONE]:  How much contact do you have with him now?   

 A [MEMBER 11]:  Very seldom.   

 Q [LCDR STONE]:  The fact that you know or have a marginal 

relationship with the former commanding officer of the COLE who was a 

classmate of yours, would that impact your ability in any way to 

evaluate the evidence?   

 A [MEMBER 11]:  Not at all.   

 Q [LCDR STONE]:  You mentioned in your questionnaire that about, 

if an accused doesn't testify, that he might be hiding some 

information, or something along those lines.  Please explain what you 

mean in that question.  Do you remember the question?   

 A [MEMBER 11]:  I do.  And I think I read that question from the 

perspective of anybody testifying.   
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 Q [LCDR STONE]:  Okay.   1 
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 A [MEMBER 11]:  I mean, I understand the guidance we were given 

this morning; that it's his option not to testify, and I accept that.   

 Q [LCDR STONE]:  Well, you accept it.  But will you hold it 

against him?   

 A [MEMBER 11]:  No.   

 Q [LCDR STONE]:  Do you think you can impartially sit as a 

member of this jury?   

 A [MEMBER 11]:  I do.   

 Q [LCDR STONE]:  In the course of your Army career, have you 

ever met a judge advocate named Colonel Bob Swann?   

 A [MEMBER 11]:  Not that I recall.   

 TC [LCDR STONE]:  And you probably haven't met Department of 

Justice individual named Ed Ryan?   

 A [MEMBER 11]:  No.   

 TC [LCDR STONE]:  Thanks.   

Questions by the civilian defense counsel: 

 Q [MR. SWIFT]:  Good morning, sir.  My name is Charlie Swift.  

The Judge introduced me briefly before.  On 9/11, weren't you in the 

Pentagon on that day?   

 A [MEMBER 11]:  That's correct.   
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 Q [MR. SWIFT]:  How close to the area of the attack were you?   1 
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 A [MEMBER 11]:  I was just inside corridor two, between 

corridors two and three.   

 Q [MR. SWIFT]:  So fairly close.  Was it--I don't want to 

belabor.  Did you see the damage that was done at that time?   

 A [MEMBER 11]:  After we exited the building, we stood there and 

watched the plane on fire.  Yes, sir.   

 Q [MR. SWIFT]:  You said in your answer that because of that, 

you have had no doubt that we were at war.   

 A [MEMBER 11]:  Correct.  

 Q [MR. SWIFT]:  And that it needed to be dealt with accordingly.   

 A [MEMBER 11]:  Um-hmm.   

 Q [MR. SWIFT]:  What's "accordingly"?   

 A [MEMBER 11]:  Well, as a threat to the United States, I would 

hate to see that happen again.  So the defensive posture of our 

nation needs to be heightened.  I think there's a lot of folks in the 

United States that don't think that way.  They think it's business as 

usual.   

 Q [MR. SWIFT]:  Now, you spoke with Commander Lippold after the 

COLE was hit.  Is that right, sir?  

 A [MEMBER 11]:  Yes.  One time.   
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 Q [MR. SWIFT]:  How was that?  Was that a face-to-face or 

on-the-phone discussion?   
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 A [MEMBER 11]:  It was a face-to-face in one of the cafeterias 

in the Pentagon.  We just happened to cross paths.   

 Q [MR. SWIFT]:  What did you talk about?   

 A [MEMBER 11]:  We talked about his situation.  And he was being 

held up from promotion at that point.   

 Q [MR. SWIFT]:  Did you talk about the attack at all?   

 A [MEMBER 11]:  Only in general terms.   

 Q [MR. SWIFT]:  What were your feelings about him being held up 

for promotion?   

 A [MEMBER 11]:  Well, as an acquaintance, I mean, I understood 

how the politics and the government works in that regards.  It's a 

level of frustration.  But I understand the commander's responsible 

for everything that his unit does or fails to do.   

 Q [MR. SWIFT]:  You indicated in your questionnaire, too, that 

you had some concern based on media reports that truly dangerous 

people would be released on technicalities, given the legal process.  

Can you expand on that?   

 A [MEMBER 11]:  Well, what I meant by that was just the justice 

system.  If we end up letting an individual who is truly harboring 

dangerous thoughts towards the United States, if they get off on a 

technicality and return to the public sector, that they may turn 
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around and we see them again attacking the United States or U.S. 

citizens.   
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 Q [MR. SWIFT]:  Well, we're here in a courtroom, and soon you 

will be--if you're seated on this panel, you would be instructed by 

the Military Judge as to the law.  And the law requires that every 

element be proven beyond a reasonable doubt.  So it's certain to come 

to the point, that you go, you know, I think this is a dangerous 

individual, but they haven't proven every element.  Could you vote 

"not guilty"?   

 A [MEMBER 11]:  I could.  I think so, yes.   

 Q [MR. SWIFT]:  Even if you were concerned that this might be 

letting someone off on a technicality?   

 A [MEMBER 11]:  Yes.   

 CDC [MR. SWIFT]:  I don't think I have any further questions, 

Your Honor.   

Questions by the military judge: 

 Q [CAPT ALLRED]:  Very good.   

  Colonel, technicalities are very important in our business, 

and there very well may be technicalities in this case.  I'm going to 

instruct you about the elements of the offense, the burden of proof, 

and ask you to apply that law all the way down to its technicalities.  

Do you really feel comfortable doing that?   

 A [MEMBER 11]:  Yes, sir, I do.   
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 Q [CAPT ALLRED]:  We want to have a full and fair and open trial 

here, and that includes the technicalities.  Do you think you could 

be comfortable?   
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 A [MEMBER 11]:  Yes, sir.   

 MJ [CAPT ALLRED]:  Both sides may rely on technicalities.  Okay.  

I think we've covered that.  Very good.  Thank you, sir, for your 

time.  If you will withdraw to the deliberation room, we will ask 

Member Number 12 to come in. 

[Member 11 withdrew and Member 12 entered the courtroom.] 

 MJ [CAPT ALLRED]:  Good morning, Colonel.   

 MEMBER 12:  Good morning.   

 MJ [CAPT ALLRED]:  Government.   

 TC [LCDR STONE]:  Good morning, sir.   

 MEMBER 12:  Good morning.   

INDIVIDUAL VOIR DIRE OF MEMBER 12 

Questions by the trial counsel: 

 Q [LCDR STONE]:  You had said in your questionnaire that you had 

Googled Hamdan's name?   

 A [MEMBER 12]:  This is true.   

 Q [LCDR STONE]:  Could you expand on that?   

 A [MEMBER 12]:  Yes.  When the Judge's order came out, I was a 

little overzealous, saw the name at the top, did a Google sitting 

right there at my computer.  Truthfully, what I saw was nothing more 
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than what he was accused of doing in Afghanistan, i.e., driver and 

bodyguard, which is really nothing more than what I've learned since 

I've been here, and followed no other links after that.   
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 Q [LCDR STONE]:  So how many articles did you actually--did you 

even read the first article?   

 A [MEMBER 12]:  They really weren't articles.  They were more 

just one-liners on the one side, I believe it was an ABC site that I 

went to.   

 Q [LCDR STONE]:  You said you had friends that were in the 

Pentagon during 9/11?   

 A [MEMBER 12]:  That's true.   

 Q [LCDR STONE]:  Would you please--how many?   

 A [MEMBER 12]:  Probably five good friends.  My best friend 

since 1985 was actually in the Air Force Logistics Office, not in the 

area that was actually hit, but was in the Pentagon the day it 

happened.   

 Q [LCDR STONE]:  Did any of your friends become casualties?   

 A [MEMBER 12]:  No.   

 Q [LCDR STONE]:  Did you learn about or of the potential for 

there being casualties contemporaneous to the attacks?  Were you 

worried immediately about any specific person?   

 A [MEMBER 12]:  My best friend, and just others in general.   
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 Q [LCDR STONE]:  Do you think this worry that you had will 

somehow impact your ability to be impartial?   
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 A [MEMBER 12]:  Absolutely not.   

 Q [LCDR STONE]:  Now, you had also mentioned in your 

questionnaire about having some reluctance, if the accused doesn't 

testify, that you could find him not guilty.  Could you explain-- 

maybe I misread your question.  Could you explain what your thoughts 

are on the accused's silence?   

 A [MEMBER 12]:  Truthfully, I don't remember that question 

specifically.  Again, it was 16 pages.  I don't remember that one 

specifically.  Could you state the question again?   

 Q [LCDR STONE]:  Let's just talk a little bit about, what are 

your feelings if the accused doesn't testify?   

 A [MEMBER 12]:  I'll take the facts as presented.  It really has 

no bearing to me if he testifies or not.   

 Q [LCDR STONE]:  You wouldn't hold that against him?   

 A [MEMBER 12]:  Absolutely not.   

 Q [LCDR STONE]:  Do you expect him to testify?  

 A [MEMBER 12]:  I really have no expectation there.   

 Q [LCDR STONE]:  Anything that you think would prevent you from 

being a fair and impartial member of this panel?   

 A [MEMBER 12]:  No, I cannot think of anything.   

 TC [LCDR STONE]:  Sir, I have no further questions.   
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 MJ [CAPT ALLRED]:  Very good.  Defense?   1 
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 CDC [MR. SWIFT]:  Good morning.   

 MEMBER 12:  Good morning.   

Questions by the civilian defense counsel: 

 Q [MR. SWIFT]:  My name is Charlie Swift, and I represent Mr. 

Hamdan, along with my colleagues.  The Judge introduced me earlier.  

So I'm going to go straight to that question regarding the accused 

testifying.  The question was, "If a person does not tell his side of 

the story, do you feel he is more likely guilty?"  And your answer 

was, "Yes."  And then you said, "I have always believed that if 

someone is not guilty, then they should have no reservations relating 

what they know."   

 A [MEMBER 12]:  That is true.  I remember the question 

specifically now.  Thank you.  And that's just the way I was raised; 

that if you have nothing to hide, then you should have no problem 

talking about it.   

 Q [MR. SWIFT]:  And that's the way I was raised, too.  But it's 

not a courtroom.   

 A [MEMBER 12]:  Exactly.  And I understand that.   

 Q [MR. SWIFT]:  It's difficult to put aside one's biases.  

Wouldn't you agree?   

 A [MEMBER 12]:  At times.  But I think in this environment that 

isn't a problem.   
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 Q [MR. SWIFT]:  So if the Judge tells you not to consider it, 

you don't feel that you--that if Mr. Hamdan doesn't testify, you 

won't hold that against him?   
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 A [MEMBER 12]:  That's exactly right.   

 CDC [MR. SWIFT]:  No further questions.   

Questions by the military judge: 

 Q [CAPT ALLRED]:  Colonel, how comfortable are you with this 

idea that Mr. Swift just raised of setting aside the way you were 

raised and applying some different rules in this setting, where the 

government has the burden of proving it and the defense has no burden 

at all?   

 A [MEMBER 12]:  Sir, I'm absolutely comfortable.  As you know, 

over the years in different commands, we take the facts that we're 

presented, weigh them unbiasedly, and render a decision.  I see this 

no differently.   

 MJ [CAPT ALLRED]:  Okay.  Very good.  Thank you very much, sir.  

You can withdraw to the deliberation room.  And I think we're up to 

Number 13.  Ask Member Number 13 to come in.   

[Member 12 withdrew and Member 13 entered the courtroom.] 

 MJ [CAPT ALLRED]:  Major, how are you doing today?   

 MEMBER 13:  Excellent, sir.   

 MJ [CAPT ALLRED]:  It's nice to be by the microphone.  Isn't it?   

 MEMBER 13:  It is nice.   
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 MJ [CAPT ALLRED]:  It's kind of hard back there to make yourself 

heard.   

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

  Commander Stone.   

 TC [LCDR STONE]:  Thank you, sir.   

  Good morning, ma'am.   

 MEMBER 13:  Good morning.   

INDIVIDUAL VOIR DIRE OF MEMBER 13 

Questions by the trial counsel: 

 Q [LCDR STONE]:  Just a couple questions.  You had mentioned in 

your questionnaire that you filled out that the accused's detention 

had an impact on you, or the fact that he was detained here.  Could 

you explain what your feelings are, the fact he is detained here in 

Guantanamo Bay?   

 A [MEMBER 13]:  I guess I just--hmm.  You know, I guess you just 

have maybe--you wonder, well, why was he detained?  I guess just 

knowing that--it's hard to explain.  I guess you just have kind of 

maybe feelings about why somebody would get detained in the first 

place.  And that might--yeah.   

[END OF PAGE] 

 

 

 

 

  1844



  

 Q [LCDR STONE]:  Do you think, because you're sitting in a 

courtroom here in Guantanamo Bay, Cuba at the detention facility on 

the island, that the accused, although detained, is guilty right now?  

Do you think he's guilty of a crime?   
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 A [MEMBER 13]:  I don't think that anyone that's detained there 

is guilty, per se.  I think that there's a suspicion that they might 

be guilty.  That's why they're there.  But I don't think that 

anyone----  

 Q [LCDR STONE]:  Well, now, do you have a suspicion that he is 

guilty of a crime?  Or do you think there might be a reason that he 

is detained?  Do you think there's a difference between the two?   

 A [MEMBER 13]:  I think so.  I think there could be a 

difference.   

 Q [LCDR STONE]:  Could you go ahead and explain what you think 

the difference is?   

 A [MEMBER 13]:  Well, I mean, there's--I'm not sure exactly why 

they detain.  I mean, I'm not really clear on why they detain people 

or why they don't.  But I think just people can get detained probably 

for suspicious activity or just being somewhere that they just 

happened to be in the wrong place with the wrong kind of people.  So 

just because they're detained doesn't necessarily mean it was because 

of a crime.   
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 Q [LCDR STONE]:  Do you think right now, without any evidence 

being put before you or do you think that the accused is guilty right 

now?   
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 A [MEMBER 13]:  I haven't seen any evidence.   

 Q [LCDR STONE]:  If you sit as a panel member and we go through 

the entire trial, the accused does not testify, do you think that-- 

what does that mean to you?  Or does it mean anything to you?   

 A [MEMBER 13]:  I guess I would have to wait and see how it 

went.  I don't think that he has to say anything.   

 Q [LCDR STONE]:  So if the accused was to remain silent 

throughout the course of this entire trial, you wouldn't hold that 

against him?   

 A [MEMBER 13]:  Hm-umm.   

 Q [LCDR STONE]:  Now, you also said in your questionnaire that 

you are unsure when the war started.  Now, the Judge will give you an 

instruction.  And you think you are open to the possibilities or 

potential different theories that may be presented, and weigh both of 

those theories, or other theories, depending on how things come out, 

with regards to when the armed conflict with al Qaeda began?   

 A [MEMBER 13]:  I think I'm open-minded to that.   

 Q [LCDR STONE]:  And that the judge is the individual that will 

provide you the instruction on what constitutes armed conflict?   

 A [MEMBER 13]:  Right.   
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 TC [LCDR STONE]:  Sir, nothing further.  Thank you.   1 
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 MJ [CAPT ALLRED]:  Very good.  Mr. Swift, is it you again?   

Question by the civilian defense counsel: 

 Q [MR. SWIFT]:  It is.   

  You indicated that you had done something in PSYOP, in 

product development.   

 A [MEMBER 13]:  Right.  Well, PSYOP is my job.  So that's--I've 

been in different jobs, and that's what we do; we make products.   

 Q [MR. SWIFT]:  Any related to the war on terrorism?   

 A [MEMBER 13]:  Yes.   

 Q [MR. SWIFT]:  Can you outline some of them?   

 A [MEMBER 13]:  No.  I mean, there's a lot.  I haven't ever 

been--like; I don't design specifically products since I'm a little 

bit more senior.  We usually review them.  But there's been multiple 

ones.  And I've seen other ones that I didn't actually have direct-- 

that I didn't actually have any involvement in making.  But I've seen 

a lot.  I've worked at the PSYOP battalion that does the 

dissemination, so we have a print plant that prints lots of products.  

So I've seen them.   

 Q [MR. SWIFT]:  Were the products for Afghanistan?   

 A [MEMBER 13]:  I've seen Afghanistan products.   

 Q [MR. SWIFT]:  Were the products for here?   

 A [MEMBER 13]:  For here?   
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 Q [MR. SWIFT]:  For Guantanamo.   1 
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 A [MEMBER 13]:  I haven't seen any for here.  I know that 

they're out there, but I haven't seen any of them.   

 Q [MR. SWIFT]:  Were any of them, did you produce any products 

for interrogations?   

 A [MEMBER 13]:  No.   

 Q [MR. SWIFT]:  Talk about some of the products for Afghanistan.  

What have you seen?   

 A [MEMBER 13]:  I can't remember any of the specifics, because 

at the time I was in Iraq so I know--that's where I've seen most of 

my products.  Afghanistan ones, I think they're just sort of the 

general, you know, we're looking for these people.  I don't know any 

specifics about the Afghanistan ones.   

 Q [MR. SWIFT]:  Okay.  Anything in that you think, looking back, 

it's what you do, I guess, relates to Mr. Hamdan's case?   

 A [MEMBER 13]:  I haven't seen anything.   

 Q [MR. SWIFT]:  You may hear some experts on Islam from both 

sides, the war on terror from both sides.  Would you be able to put 

aside anything that you might have seen in the PSYOP world as opposed 

to their testimony?   

 A [MEMBER 13]:  Yes.   
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 Q [MR. SWIFT]:  And just to be sure your answer to Commander 

Stone earlier about the accused testifying; it's a natural 

inclination to want to hear what everybody has to say about it.   
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 A [MEMBER 13]:  Right.   

 Q [MR. SWIFT]:  In this court, it can't be an inclination that's 

held against Mr. Hamdan.  And so are you going to be able to say, I'm 

going to decide this on the evidence that came in, and that's it?   

 A [MEMBER 13]:  Yes  

 CDC [MR. SWIFT]:  And if you don't get something, you don't have 

it?   

  Okay.  No further questions.   

Question by the military judge: 

 Q [CAPT ALLRED]:  Major, if you were sitting in the chair where 

Mr. Hamdan is sitting and you were on trial, and you were looking for 

a fair and impartial jury, what would you think about having someone 

like you sitting there making a decision?   

 A [MEMBER 13]:  I would like to have me here.  I would be 

comfortable.  I think that I'm impartial.   

[END OF PAGE] 
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 Q [CAPT ALLRED]:  Because both sides are going to be arguing 

fiercely and fighting hard, as they should, for your attention.  And 

they will be making you think about what happened, what didn't 

happen, what's right, what's wrong, whether the government has met 

its burden or it has not.  And both sides want someone who is fair 

and open to all those arguments who can then weigh them and come to a 

decision.  Are you comfortable with that role?   
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 A [MEMBER 13]:  Yes, sir.  Definitely, sir.   

 MJ [CAPT ALLRED]:  Okay.  Thank you.  You are excused back to 

the deliberation room.  And I appreciate your time. 

[Member 13 withdrew from the courtroom.] 

  Okay.  The record should reflect that all the members have 

withdrawn to the deliberation room.   

  It's a quarter to 12:00.  I wonder what counsel would like 

to do as far as how much time would you like before discussing your 

challenges?   

 CDC [MR. SWIFT]:  I need some time to discuss with Mr. Hamdan.  

He's got a great interest in this, and I want to make sure he 

understands exactly the challenges and the process here.   

 MJ [CAPT ALLRED]:  Why don't we recess until 1400, I guess, 

then, and we will ask the members to come back at 1430.  That will 

give you time to meet with your client and discuss your challenges, 
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us time to discuss and rule on them.  And we will call the members in 

then to receive the news.  Fair enough?   
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  Okay.  Bailiff, would you ask all the members to return to 

the courtroom, please?  All the members. 

 BAILIFF:  All rise [all persons did as directed and the members 

entered the courtroom.] 

 MJ [CAPT ALLRED]:  Please be seated [all persons did as 

directed].  Counsel, members, please be seated.  The court is called 

to order, and the parties and the members have returned to the 

courtroom.   

  Members, this has completed now the individual questioning 

of the members, and I have agreed to give both sides some time to 

review their notes and to think about challenges they may want to 

offer.  What I am going to do is release you until 1430 this 

afternoon.  This will give the parties the time they need.  We'll 

come back into court while you're gone; I will hear the challenges, I 

will decide the challenges.  And when you return at 1430, I will 

excuse those of you who have successfully been challenged, and the 

rest will plan to stay and hear the case.   

  This is an exceptionally long lunch.  Those of you who are 

accustomed to running 10, 15 or 20 miles at lunch will have time to 

do that today.  You younger folks may run further, if you wish, but 
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please be back at 1430.  Okay?  We'll wait in place while the members 

withdraw from the courtroom.   
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[The members withdrew from the courtroom.] 

 MJ [CAPT ALLRED]:  The court is in recess.   

[The military commission recessed at 1150, 21 July 2008.] 

[The R.M.C. 803 session was called to order at 1409, 21 July 2008.] 

 MJ [CAPT ALLRED]:  The court is called to order.   

  Okay.  Does the government have any challenges for cause?   

 CTC [MR. TRIVETT]:  Yes, sir.  Just Juror Number 6.   

 MJ [CAPT ALLRED]:  And I gather that the defense joins that 

challenge.   

 CDC [MR. SWIFT]:  We do.   

 MJ [CAPT ALLRED]:  Any other challenges for cause?   

 CDC [MR. SWIFT]:  We have other challenges for cause, Your 

Honor.   

 MJ [CAPT ALLRED]:  Okay.   

 CTC [MR. TRIVETT]:  Not for the prosecution, sir.   

 MJ [CAPT ALLRED]:  Very good.  We will grant the challenge for 

cause to Number 6.   

 CDC [MR. SWIFT]:  The defense will challenge for cause; and I 

will, after giving you the jurors, go back over each one of them on 

my reasons why that's appropriate.   
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  We would challenge Juror Number 3, Juror Number 5, Juror 

Number 7, and Juror Number 10.  And before beginning my argument on 

each of those jurors, I would remind the Court that the statement 

that the rules under the Military Commission are identical to those 

of the rules of court-martial.  And that, because we have only one 

peremptory challenge, the CAAF has repeatedly said that they should 

be liberally construed, and that both actual bias and appearance of 

bias are equally important factors in deciding a challenge for cause.   
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 MJ [CAPT ALLRED]:  Okay.   

 CDC [MR. SWIFT]:  I know that the Military Judge is well aware 

of that, but I wanted to put those out there.  

 MJ [CAPT ALLRED]:  Thank you.  

 CDC [MR. SWIFT]:  With regard--going in numerical order.  With 

regard to Juror Number 3, Juror Number 3 began his career as a police 

officer, but most importantly what Juror Number 3 indicated was that 

he considered the FBI to be the elite of law enforcement, something, 

a position that he in fact himself aspired to.  Juror Number 3 is 

well aware of the law and well aware that they're not supposed to 

have special inference on testimony, et cetera.  But it is difficult 

to say that in a case that involves so many FBI agents that where the 

juror aspired to hold that position, that such a juror is not free of 

bias in evaluating the elite in his profession or in his viewpoint 

from the law enforcement profession.   
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  Beyond that, Juror Number 3 actually knew a victim of 9/11.  

He was a division officer for Juror Number 3 for over a year, as he 

testified.  He was the weapons officer and the division officer, the 

individual at the time was the gunnery officer, which is a close 

relationship.  He did socialize with him outside, and testified that 

that wasn't beyond command functions but officer functions and ward 

ship functions.  He knew enough to know that he was married, that he 

had a child.  Certainly it struck him immediately, so he has a 

connection, and beyond a casual connection, for anyone who has ever 

worked on a ship would know that on a small ship as a frigate where 

you have the gunnery officer who works directly for you, that's a 

close connection.   
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  He also knew the CO of the COLE.  They were classmates at 

department head school, another stressful time in the surface warfare 

officer's life, where they went through the department head school 

together for six months.  That's a place where ties are born.  And, 

in fact, they had progressed through the Navy to be fellow COs, so 

that he's sitting in his cabin when he understands that his fellow 

CO, someone he knows very well from department head school, has 

suffered the attack, et cetera.  And, again, there's a relationship.   

  And, combined--well, again, the juror is well familiar with 

the law and says that this won't bias him.  It's difficult to believe 

that he does not have an actual bias despite his best efforts.  But 
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even if one were to find that he did not have an actual bias, anyone 

looking at these proceedings from afar, who were to learn of the 

proceedings and learn that someone who was a police officer, who held 

the FBI given the large number of FBI witnesses in high esteem, whose 

division officer had been killed in the 9/11 attacks, and who had 

gone to the department head school with the CO of the COLE would have 

difficulty finding that there was not implied bias under that.  In 

fact, the Court's questioning definitely goes to where, when someone 

looked at this from afar--and I will say this on other jurors as 

well--it stands in marked contrast to some of the others jurors who 

have no connection, who know no one, and who had no knowledge or for 

whom the testimony will not strike anything personally.  Certainly 

all of us were affected in some way by the attack.  There are no 

personal connections that would tend to play toward bias and, under 

an implied challenge, believe that he should be granted as well.   
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  Next, going to Juror Number 5.  Juror Number 5 starts 

out in one of the difficult areas of classified information.  And, as 

he indicated during voir dire, that he had first-hand--he had 

knowledge of classified information at the highest level with his job 

in 2001 and 2002.   

  He had stated on his questionnaire that he does not believe 

the forces followed the law of war, and the question of whether 

that's from the classified information or how those beliefs happen, 
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and although he said he was willing to open up to other evidence, and 

there was some rehabilitation there, one believes that, based on his 

level of the intelligence, it would be difficult to see how he would 

be able, given that he had formed this opinion and it was not a 

casual or passing opinion, that is, it's an informed opinion based on 

the intelligence that he had read in other areas that the actual bias 

exists here.   
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  The Hamdan case is fairly unique because, generally 

speaking, in a murder case might be that you've read police reports.  

And they, if you don't remember the accused's particular night, it 

wouldn't apply.  But there are general elements very much at play in 

the al Qaeda 101 video and others.  So these play to direct elements 

in the case.  And, for that reason, we believe an actual bias exists 

with him.  And, finally, the results of his testimony that he 

basically received what we expect made--whether it's admissible or 

not later, what the government would tend to offer as testimonial-

type evidence from his friends and neighbors who were affected by 

9/11 and told him--he didn't go seeking it, but he said that they did 

tell him about taking bodies out of the Pentagon, about being part of 

that.  So, again, it's the type of thing where, if we were to think 

about this in the context of a simple murder or a conspiracy for 

murder trial, where one of the victims had sat down with the 

potential juror and gone over their experience on the scene and 
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talked about it, would we really be having this discussion?  And, 

yes, it's a broad part, but this juror again, when compared to 

others, is particularly affected.   
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  Next, moving on to Juror Number 7.  Juror Number 7’s 

challenge--and Juror Number 7 I think is a very thoughtful person, 

intelligent and absolutely careful and thoughtful.  But the part is 

that he--the military has quite wisely used that thought and 

intelligence to play on the other side, to develop the ideas, et 

cetera, to argue those ideas out, to think about what the strategy, 

what were they intending.  We will hear from Evan Kohlmann, we will 

hear from others regarding what they were intending.  He has spent 

four years of his life on this.   

  It struck me that with him being exposed to all of this, 

that perhaps not him but one of the people that he had murder-boarded 

could have been an alternative expert for the government in those 

portions other than Evan Kohlmann.  And so he has been part of that 

process, and I believe he has an actual--because what one has 

learned, advocated, and argued, no matter what one is instructed, it 

is part and parcel of your training and knowledge and certainly 

implied bias.   

  Finally, we would come down to Juror Number 10.  Juror 

Number 10 is unique.  I think it's a surprise to all that any juror 

would know a witness in this case, and yet Juror Number 10 does.   
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  Now, if Major  were a minor player in the testimony in 

the charges against Mr. Hamdan, his knowledge of him might not be 

such a big deal.  But Major  is a major or he's--he's a major in 

one way--is a significant witness in the government's case.  What 

happened at Takteh-Pol and the credibility and there will be 

conflicting testimony.  And here, we have one juror who was their 

student.  And in some of the testimony it might have sounded like, 

well, that's just a passing relationship, until one does the math.  

He testified that he was a student for six months, two, three times a 

week for three, four hours.  It comes out to about 600 hours.  So, 

again, somewhere between 400 and 600 hours discussing tactics, ideas, 

he says free-form discussion, arguing intellectually.  And so he has 

had significant contacts with him.   
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  It's not also in the idea that if it were a lecture hall, 

and as professor for the last year having taught two different kind 

of classes, the lecture hall classroom where perhaps I called on 

Major  once in a semester and he's a face up there, and if you 

ask me and I could go get my grade roll book and I can tell you how 

many times he came from my grade book.  That's a far cry from my 

seminar classes where I sit down with a student, not nearly as many 

times as Major  sat down, and have a long discussion.  I have 

opinions as to each one of those person's character, and I developed 

it over time in those discussions, et cetera.   
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  And I think maybe one hearing about that type of a 

situation again would put in an actual or implied biases.  And if 

this were a witness simply to come in and testify about a less 

significant fact or a fact that would not be in significant 

controversy, I would not be making the challenge.  But where this 

witness is concerned, because of the significance of the witness, I 

believe that a challenge for cause is appropriate where Juror Number 

10 is concerned regarding his relationship with Major .   
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  And, again, I would go to implied bias as well, those would 

bring out.  And, again, look at the panel we have and the choices 

that can be made, if we keep this juror who has this relationship 

when there are so many other choices, one would question the 

neutrality and the fairness of it.   

  Those are the only four challenges that I have, Your Honor.   

 MJ [CAPT ALLRED]:  Okay.  Thank you.  Does the government want 

to oppose these?   

 CDC [MR. SWIFT]:  Your Honor, and in doing this, I'm not 

addressing any of the alternates at this point.   

 MJ [CAPT ALLRED]:  Of course.  That's fine.  That was our plan.   

 CTC [MR. MURPHY]:  Your Honor, good afternoon.  I'm here to 

address three and seven.  And the government strongly believes that 

there's been no bias shown and there's no facts to support their 
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removal from consideration of this case.  Let's start first with 

Number 3.   
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  Mr. Swift focuses on two factors.  One, the police 

background of the potential member and his association with the 

lieutenant--to a certain lieutenant commander.   

  On the police background issue, essentially Mr. Swift's 

argument is that anyone who has any connection with law enforcement 

can never serve at all.  And that would be a dangerous conclusion to 

reach, because absent real bias, individuals that have some law 

enforcement experience completely unrelated to this case or any 

aspect of this case should be permitted to serve.  And he was quite 

clear about how he was interested in “principles of justice”, that 

was a term he used, certainly the contrary of any bias.   

  The fact that he holds the FBI in high regard I would hope 

is something every American would view.  They are an elite law 

enforcement force.  And that's not a reason, because someone believes 

they're good at their job that they cannot serve on a jury or as a 

group of members before this commission.   

  On the issue of the Lieutenant Commander who tragically 

died, I think it's important to look closely at the fact that there 

is very little association between this member now and his former 

shipmate.  And there are a few facts that I would highlight that 

really bring that to light.  Number 3 did not attend his funeral or 
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memorial service.  Number 3 made no contact with the family following 

his death.  Number 3 never met his wife or child.  In fact, I think 

there was even some confusion as to whether he knew the Lieutenant 

Commander had a child or not.   
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  It is clear that there is no close personal or emotional 

relationship.  The only contact he had with him outside of work was 

purely command functions.  No socializing beyond that.   

  And, finally, in relation to the COLE, there was no 

suggestion that Number 3's contact with the CO of the COLE in any way 

would bias him in this case.  He made no reference how the tragedy of 

the COLE attack would in any way influence him.   

  He is an individual, the government believes, who shows 

absolutely no bias, shows absolute fairness, and will do what he said 

he would do right from there; he would do justice.  He should be 

allowed to sit, Your Honor.   

  And I'm prepared to turn to Number 7.   

 MJ [CAPT ALLRED]:  Okay.   

 CTC [MR. MURPHY]:  Which is the other member I will be 

addressing.   

  I think there's a couple of important facts that you 

learned from Member 7 that show you just how fair and unbiased he is.  

He talked about how his wife had done some research, not on this 

particular case but on the commission process generally, and he 
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immediately put a stop to learning anything more about it.  In fact, 

he said he specifically never discussed the case with her that she 

never provided him with further information about it; and that shows 

an individual who is very conscientious about not having undue 

influences on him.  So that should be a point in his favor, not a 

point against him.   
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  He went on at length about how he would not draw any 

adverse inference if the accused elected not to provide testimony, 

and was very firm about that.   

  And the whole area of his study in the Middle East I think 

has to be looked at as something that does not reflect bias.  He was 

quite clear that his study of radical Islam and Middle East issues, 

although he knows something about it, is not something that would 

influence him improperly in any manner.  And, really, you can draw a 

parallel I think because seven's knowledge of radical Islam and 

three's knowledge of law enforcement.  Mere knowledge of a field 

unrelated to anything connected in this case cannot and should not be 

used as a basis to exclude.  And to do so would be unfair to whole 

classes of people who otherwise show no bias.   

  So we ask that they both remain.   

 MJ [CAPT ALLRED]:  Mr. Trivett.   

 CTC [MR. TRIVETT]:  Yes, sir.  I'm going to address Number 5.   

 MJ [CAPT ALLRED]:  All right.   

  1862



  

 CTC [MR. TRIVETT]:  In regard to Member Number 5, sir, we don't 

believe there are any grounds under RMC 912 to strike for cause.  The 

member is an O-6 in the military; clearly, he can follow orders, if 

asked.  And clearly, his integrity should be beyond reproach.   
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  Specifically in regard to whether or not he could follow 

the judge's orders, he said that he could.   

  In regard to the classified briefings, there are very few 

senior officers who are not going to receive some type of classified 

briefing in regard to the war on terror in 2001.  That should not be 

an automatic grounds by which to strike him for cause.  He's clearly 

open to addressing the instructions of the Military Judge, and as 

such there should not be any implied bias or actual bias attributed 

to any of those statements.   

  And specifically in regards to Number 10, sir, while he did 

certainly know Major  as a student, he didn't know him all that 

well.  He certainly didn't know him to the extent that Mr. Swift 

characterized his own knowledge of his own students in a seminar.  He 

would have to go back and look at how he graded them, and he didn't 

recall.  So clearly there isn't some type of personal relationship 

that would somehow impact his ability to sit fair and impartially on 

this jury.  When specifically asked, he said that he would be open to 

the idea that Major  may be wrong about the recollections and 

that he could be impeached.  And, again, someone in a fairly large 
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training command in the military may run into certain people.  That 

doesn't mean that they're either impliedly biased or actually biased 

against hearing their testimony fairly and impartially.   
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 MJ [CAPT ALLRED]:  Okay.  I'm going to deny the challenge to 

Number 3.  His service as a police officer was from 1977 to 1982, 

more than 25 years ago, clearly a previous career which he has long 

since departed from.  He expressly indicated that he would have no 

problem evaluating police officer testimony, not withstanding his 

service briefly on the police force 25 years ago.   

  His exposure to the FBI likewise was 25 years ago.  He 

indicated in his voir dire that he dealt with them once or twice 

during that period.  And so although he may have considered them the 

elite, it was based on, I don't know, very small and insignificant 

contacts.  I can't remember what he said about whether they were 

search warrants or some kind of thing.  It wasn't significant contact 

with the FBI.   

  Likewise, the one victim of the September 11th attack that 

he knew was 20 years ago for one year.  And, as trial counsel pointed 

out, there wasn't any close relationship.  He didn't attend the 

funeral, contact the family, or had ever met the wife.   

  With respect to the commanding officer of the USS COLE, 

Juror Number 3 said his primary feeling about that was that the Navy 

hasn't treated him very well in terms of relieving of command or 

  1864



  

withholding his promotion.  And I don't find any reason to believe 

that Juror Number 3 could not serve as a full and fair member of the 

panel.  So that challenge is denied.   
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  The challenge to Number 5 is granted because he was at the 

Pentagon on September 11th when the--I'm sorry, his friends were at 

the Pentagon on September 11th when the attack occurred, they told 

him about it, and he was affected.  And I will grant the challenge to 

Number 5 on that basis.   

  I'm going to deny the challenge to Number 7.  This witness 

was very clear in declaring to the Court that what I tell him he will 

comply with and make decisions based on the law.  His service as a 

PSYOP preparer included a variety of topics, including Katrina and a 

variety of Middle Eastern situations.  He didn't write them.  He saw 

the finished product with respect to al Qaeda.  And I don't believe 

that there's sufficient basis in the record to find a challenge for 

cause against Number 7.   

  I'm going to grant the challenge to Number 10 on the basis 

of his knowledge of Major  over an extended period of time, the 

key government witness, in small group discussions.  Although I 

recognize that he didn't remember Major  well enough to write a 

recommendation for him, perhaps, and it was several years ago that 

they were in class together, I will grant that challenge.   

  Does the government have a peremptory challenge?   
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 TC [LCDR STONE]:  No, sir.   1 
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 MJ [CAPT ALLRED]:  Does the defense have a peremptory challenge?   

 CDC [MR. SWIFT]:  May we consult?   

 MJ [CAPT ALLRED]:  You may.   

 CDC [MR. SWIFT]:  Can we have a recess, in fact, in place?  

Because----  

 MJ [CAPT ALLRED]:  Sure.  We will recess in place.   

And I should say for the record, in deciding these challenges, I was 

aware and I did consider the CAAF's urging to liberally grant defense 

challenges in the interest of justice.  And I'm aware of that 

standard and believe I complied with it.   

 CDC [MR. SWIFT]:  In a moment I'm going to preserve my objection 

anyway, Your Honor, but I appreciate your--that that was the law that 

you applied. 

[The R.M.C. 803 session recessed in place at 1436, 21 July 2008.] 

[The R.M.C. 803 session was called to order at 1437, 21 July 2008.] 

 MJ [CAPT ALLRED]:   The Court is called to order.  I'm sorry.  I 

would like to make then, on the record, my comment that in evaluating 

the defense's challenges for cause, I was aware of and did apply the 

liberal grant mandate that CAAF has urged upon military judges in 

responding to defense challenges for cause.   

  And now, Mr. Swift, you want to preserve your objection.   
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 CDC [MR. SWIFT]:  Yes, Your Honor.  In compliance with those 

same mandates, I'm going to make my challenges as follows:   
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  We will challenge Juror Number 3 on peremptory.  If the 

Military Judge had granted our challenge for cause, we would have 

challenged Juror Number 7; we would have utilized our peremptory 

challenge to challenge Juror Number 7.  And if we had had both, we 

would have challenged Juror Number 8.  Just to preserve them, so that 

I get all the way down the line.   

 MJ [CAPT ALLRED]:  If I had granted both of your challenges for 

cause, you would have challenged Number 8 as your peremptory?   

 CDC [MR. SWIFT]:  That's correct, Your Honor.  And as I 

understand it, I need to say that to preserve all of them for appeal.   

 MJ [CAPT ALLRED]:  There you have it.   

  Okay.  We have three alternative members, 11, 12, and 13.  

Does the government have a challenge for cause against any alternate?   

 TC [LCDR STONE]:  No, sir.  

 CDC [MR. SWIFT]:  We do, Your Honor.  We would challenge Juror 

Number 11.  Juror number 11 was in the Pentagon; he was near the site 

of where the attack occurred by his own testimony.  He escaped.  

Thankfully, he was uninjured.  However, I think that both on the 

actual and implied bias, a potential victim should never be a juror.   

  If we needed more and I will put it on the record, the 

COLE's skipper was a classmate of his in school, and he sat down and 
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he talked with him afterwards about it.  So, again, the COLE had an 

impact on it, on him.   

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

  And also, in the area of technicalities, where Your Honor 

had a discussion with him, but his stated concern was somehow, in 

writing in the questionnaire, that a technicality.  And, you know, 

that brings us back to victim, because in his position as having been 

a person there at the moment, he doesn't like the idea that, well, 

maybe we got close, and close ought to count.  And I haven't yet met 

a victim who didn't feel that way.  And I understand it, and it's 

appropriate, but just not appropriate jurors and we believe he has an 

actual and implied bias.   

 MJ [CAPT ALLRED]:  Very good.   

 CTC [MR. MURPHY]:  Your Honor, the government believes that when 

a member senior officer comes in here and raises their right hand and 

says that they can be completely unbiased and fair, that should 

account for a great deal.  And what this potential member did say is, 

yes, he was aware of the death of the wife of a chief warrant officer 

that would not affect his ability.  That's something that he said to 

you under oath.  Moreover, he said that the attack on the COLE would 

have no impact.  And his assertions made quite clearly to you should 

stand for something, that he as an individual who can judge facts 

fairly.   
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  He knows only the name of Hamdan.  He stated he had no idea 

whether he was guilty, that he could follow the court's instructions, 

and that he indicated no inability to judge these facts himself and 

come to a fair resolution.   
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  We would rest on his assertions made plainly to the court 

that he can do that, and we would ask that he be allowed to.  

 MJ [CAPT ALLRED]:  Very good.  Well, my sense is that the 

liberal grant mandate here requires me to grant the defense challenge 

to Juror Number 11.  Having been in the Pentagon on the date of the 

attack, it simply seems fair that he be excused from participation in 

this case where the attack on September 11th would be very much in 

evidence.  So I will grant the defense challenge to Number 11 as to 

challenge for cause.   

  Does the government have a peremptory challenge against 

either of the remaining alternates?   

 TC [LCDR STONE]:  No, sir.   

 CDC [MR. SWIFT]:  We do, Your Honor.  We peremptorily challenge 

Juror Number 12.   

 MJ [CAPT ALLRED]:  Juror number 12 is challenged with the 

defense's peremptory.  That leaves us with 1, 2, 4, 7, 8, and 9.  Six 

members on the primary panel and one alternate.  Did I get that 

right?  Seven, I guess.  I'm sorry.  Six, and one alternate.   

 TC [LCDR STONE]:  Sir, I have six and one alternate.   
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 MJ [CAPT ALLRED]:  Okay.   1 
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 DC [LCDR MIZER]:  The same with defense, Your Honor.   

 MJ [CAPT ALLRED]:  All right.  Well, is there any objection by 

either side then to the proposal we discussed this morning, which 

would be to empanel the six primary members to hear the case, and 

have the alternates sit through the evidence until the close of the 

case for deliberations and then excuse him from participating in 

deliberations if we have the six members who are still with us?   

 CDC [MR. SWIFT]:  We have no objection, and we in fact believe 

that it's prudent under the circumstances.  And while a little 

creative, it would--no one wants a mistrial or having to decide 

whether a member can stay or not because of those parts where a 

tragedy occurred to the family or something like that.  That it's the 

prudent methodology.   

 MJ [CAPT ALLRED]:  Very good.  I agree.  And this looks like it 

will be a good way to go.  Everyone's interests are protected.   

  Okay.  There was some discussion earlier.  It's only a 

quarter to 3.  If I call the members in and excuse those who have 

been challenged, I think counsel wanted to call that a day and 

reconvene tomorrow morning for opening statements.  Is that where 

we're at?   

 TC [LCDR STONE]:  Yes, sir.   

 DC [LCDR MIZER]:  Yes, Your Honor.   
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 TC [LCDR STONE]:  And we would in fact, if I may, for the 

record, sir.  We had spoken of a very quick 802 about the possibility 

of another witness, but we will not be calling.   
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 MJ [CAPT ALLRED]:  Fair enough.  So I owe you a ruling then on 

the motion to suppress the statements of Mr. Hamdan.  I gave you kind 

of an oral partial ruling today, this morning, and I will finish my 

written work tonight and distribute it to both of the parties so they 

will know in the morning exactly what my decision is.  Okay?  Okay.   

  Bailiff, would you ask the members to return to the 

courtroom, please. 

 BAILIFF:  All rise [all persons did as directed and the members 

entered the courtroom.] 

[The R.M.C. 803 session terminated and the military commission 

commenced at 1445, 21 July 2008.] 

 MJ [CAPT ALLRED]:  Thank you, members.  Please be seated.  And 

counsel and the gallery, please be seated as well [all persons did as 

directed].  The members have returned to the courtroom.   

  Members 3, 5, 6, 10, 11, and 12; you are excused from 

further participation in this case.  I thank you very much for your 

time and attention this morning.  You may withdraw from the courtroom 

and to return to your duties at the next plane off the island.  Thank 

you.  [Members 3, 5, 6, 10, 11, and 12 departed the courtroom.] 
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  Juror Number 13, you are an alternate.  What I anticipate 

is that you will sit with the members, hear all the evidence with the 

members, be with the members at all times.  And when the evidence is 

closed, if six members are still here, then you will not be asked to 

deliberate with them.  You will be excused from deliberations.  But 

if any of the members have to leave or become ill and we fall below 

quorum, then you will be detailed to deliberate and vote with the 

members.  Fair enough?   
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 MEMBER 13:  Yes, sir.   

 MJ [CAPT ALLRED]:  I would like to give you now some further 

preliminary instructions.   

  When a witness is called, the counsel who calls the witness 

will question the witness first; then opposing counsel will be given 

a chance to ask their questions.  If counsel objects to a question or 

to an item of evidence that's being introduced and if I sustain the 

objection, you must disregard the question and you will not receive 

the item of evidence that was offered.   

  If I overrule the objection, you will be able to hear the 

answer and receive the piece of evidence.   

  When counsel have finished their questions, if you believe 

there are substantial questions you would like me to ask for you, you 

will be given an opportunity to do so.  Write out your questions on 

one of the forms provided in your folder and sign it at the bottom.   
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  Counsel, before I go all the way through this, I haven't 

specifically confirmed that this same process from the Manual for 

Courts-Martial applies in military commissions.  Can you help look 

for the rule now and make sure we're giving proper instructions here?   
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  Okay.  Let me skip that part of the instructions this 

afternoon.   

  In a court-martial, members are permitted to ask questions 

by writing them out and handing them to the court.  I'm not sure that 

procedure applies in a Military Commission, and so I will confirm 

that overnight and we will discuss it in the morning, if that is 

actually applicable.   

  During any recess or adjournment of the court for lunch or 

during the night, or during the day for that matter, when we take a 

break, you may not discuss the case with anyone nor may you discuss 

the case among yourselves.   

  You must not listen to or read any accounts of the trial on 

the news.  And they will be on the news here in Guantanamo Bay on the 

television sets.  You may not listen to or read any other account of 

the trial or consult any source, written or otherwise, as to matters 

involved in this case.   

  You must hold your discussion of the case until you are all 

together in your closed-session deliberations so that all of the 

members will have the benefit of your discussion.   
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  If anyone attempts to discuss the case in your presence 

during any recess or adjournment, you must tell them to stop, and 

report the occurrence to me at the next session.   
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  I would like you to be aware that there's a large number of 

reporters and other media on the island.  You are not to discuss the 

case with them, and you should not discuss anything with them while 

you are sitting as a member.   

  At the end of the case, I will give you further 

instructions on discussions with the media when you will be at 

greater liberty.   

  Each of you may take notes, if you desire, during the 

course of the trial and use them to refresh your memory during 

deliberations, but they may not be read or shown to the other 

members.   

  At the time of any recess or adjournment, you may leave 

your notes at your desk and they will be secured by the court 

reporter.  During an overnight adjournment, you may take your notes 

home with you, or leave them at your seat and the court reporter will 

secure them.  When you leave the courtroom, please cover them up so 

that your fellow members can not see them.  When the trial is over, 

you may take your notes with you, or you may leave them at your desk 

and the court personnel will destroy them for you if you leave them.   
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  We will take recesses throughout the trial.  Our plan is to 

start every morning at 8:30 or 9:00, go to 12:30 with one recess or 

two there in the morning, return at 2:00, and go until about 5:00.  

Probably with one recess during that period.   
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  If you need a recess and I haven't called for one, please 

let me know and we will take a recess.  Everyone appreciates a 

recess.  I want you to be able to give your full attention to the 

proceedings, and if there's anything that requires to be taken care 

of so you can do that, we want to take the recess.   

  I will try to estimate the time needed for recesses.  From 

time to time there may even be hearings that I need to hold with 

counsel outside of your presence.  If that happens, I will excuse you 

to the deliberation room and ask you to wait patiently while we 

resolve the matters as promptly as we can, then call you back into 

the courtroom and continue the trial.  And I will appreciate your 

patience if this should happen.  Sometimes it does during the course 

of a trial occur that I need to resolve something that hasn't been 

anticipated.   

  Are there any questions over these preliminary matters?  

Negative response from all members.   

  Okay.  We're going to adjourn for the afternoon.  I will 

ask you to be in your seats tomorrow morning, at which time you will 

hear the opening statements of counsel.   
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  Remember, the opening statements of counsel are not 

evidence, they are merely made to help orient you to the case and 

give you an overview of the evidence that you will later hear from 

the witnesses.   
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  There are some logistical issues that involve everyone 

getting here.  Is 8:30 in the morning too early to start?  Have the 

parties thought about what works for them?   

 DC [LCDR MIZER]:  The defense will be here, Your Honor.   

 TC [LCDR STONE]:  We'll be ready to go, sir.   

 MJ [CAPT ALLRED]:  Can the members be here conveniently at 8:30?  

Okay.  Apparently they can.  All right.  We will be in recess then 

until tomorrow morning at 8:30.  We'll stand while the members 

withdraw from the courtroom.   

[The members withdrew from the courtroom.] 

[The military commission recessed and the R.M.C. 803 session 

commenced at 1453, 21 July 2008.] 

 CTC [MR. MURPHY]:    Your Honor, may we remain on the record for 

one moment?   

 MJ [CAPT ALLRED]:  A bell can't be unrung when it's been rung.   

 CTC [MR. MURPHY]:  I know.  I'm sorry.  I tried to be faster.   

 MJ [CAPT ALLRED]:  Please be seated [all persons did as 

directed].  We'll stay on the record for a moment at Mr. Murphy's 

tardy request.   
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 CTC [MR. MURPHY]:  And I apologize.  I did try to beat the 

gavel.   
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  Your Honor, the motion that is pending before the court.  

 MJ [CAPT ALLRED]:  Yes.  

 CTC [MR. MURPHY]:  Is of critical importance for the government, 

and there are several paths that we need to consider depending on 

what that ruling is.  We consider this an extremely important issue, 

and would respectfully ask, is there any way we could get any ruling, 

even if it's not the full written reasons, but a ruling on this issue 

this evening so that we don't have to----  

 MJ [CAPT ALLRED]:  Oh, absolutely.  I anticipate the whole 

written ruling.  It's 99 percent done.   

 CTC [MR. MURPHY]: Okay.   

 MJ [CAPT ALLRED]:  There's a couple of sticking points that I 

need to resolve and make sure I've explained thoroughly in writing, 

because these things tend to get scrutinized, and you will definitely 

have the full written ruling tonight.   

 CTC [MR. MURPHY]: Thank you.   

 MJ [CAPT ALLRED]:  And it won't be at 9:00 p.m., either.  It 

will be like 5:00 or 6:00, or something more reasonable.  Okay?   

 CTC [MR. MURPHY]:  Thank you.   

 MJ [CAPT ALLRED]:  Thank you.   

[The R.M.C. 803 session recessed at 1454, 21 July 2008.] 
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[The R.M.C. 803 session was called to order at 0842, 22 July 2008.]

 MJ [CAPT ALLRED]:  Court is called to order.  Are we ready to 

call the members in for opening statements?   
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 CDC [MR. SWIFT]:  Your Honor, before we call in the members, I 

would like to make a brief proffer regarding my declaration of 

yesterday.   

 MJ [CAPT ALLRED]:  Please do.   

 CDC [MR. SWIFT]:  Thank you, Your Honor.   

  Your Honor, in addition to the declaration that I set out, 

I'd like to proffer what I would have done had I had an opportunity 

and received this discovery in a timely manner.   

  Had I been given an opportunity, and having received the 

discovery both on July 12th and July 20th regarding Operation Sandman 

and then the discovery that I received regarding Mr. Hamdan's 

transfer to Tango and rewards, I would have done the following:   

  I would have interviewed the guards in charge of Tango and 

the camp commander regarding the potential of a sleep deprivation 

program, how the detainees were treated, and specifically what Level 

9 in treatment meant and entailed for Mr. Hamdan.  My understanding 

from Mr. Hamdan was that it was a severe punitive condition, but I 

would have interviewed the guards to determine the exact level.   

  I would have interviewed the guards to determine, based on 

the report of the Inspector General that Sandman in conjunction with 
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the sleep deprivation started on April 26 of 2003, what effect--or 

orders were in effect in place with regard to Tango.   
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  Your Honor, would note that Mr. Hamdan's move in Sandman on 

the 11th of June was over one step.  He went from T-9 to T-10.  So I 

would have interviewed whether just his simple presence in the Tango 

block put him in a sleep deprivation program, whether it was intended 

or not, with effect to that.   

  I would have also sought the documents in the IG inspection 

that related to that period of time, and how the Inspector General 

came to his conclusion.  I have his conclusions, but much like the 

ARB, I don't have the underlying documents, documents that are 

certainly in the government's possession but, because of untimely 

discovery, I have not had the opportunity to pursue.   

  Had I had all of these documents, I would have interviewed 

the persons in charge of Operation Sandman to determine exactly what 

was being done and how it was being worked and why Mr. Hamdan was 

part of it.  All of those would have been relevant to this Court's 

discovery order--or, to this court's determination.   

  I had the opportunity to do none of these things or have 

had the opportunity to date to do none of these things.  In fact, the 

documents that I received were after the court had closed and we had 

heard the motion regarding T-9 or regarding the coercion of 

statements.   
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  I've had none of these opportunities; and so I want to 

proffer for the Court the prejudice that we have suffered as a result 

of lack of discovery, because the Court does not have a complete 

record.   
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  Now, that, bringing things to the court's attention is my 

responsibility.  I don't shirk that responsibility.  But I have not 

had the opportunity to fully investigate Mr. Hamdan's case, because 

discovery orders in December and again in April were not complied 

with.  And those are the prejudice that we have suffered with regards 

to the late discovery.  Thank you, Your Honor.   

 MJ [CAPT ALLRED]:  I appreciate that.   

  Does the government want to respond?   

 TC [LCDR STONE]:  Absolutely, sir.   

  While the defense proffers a number of possible options 

that they would have liked to have run down, there is no evidence 

that any of that would have--not only would have had yielded 

anything, nor would they have any evidence to run down the roads that 

they choose or they said here that they would want to do, and here's 

why.   

  Information that was provided in sealed documents shows 

specifically what that Sandman was, when it took place, and the fact 

that it was actually more than or nearly a month after the statement.  
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I mean, my goodness, you have to show some link to make anything 

relevant, and there wasn't any.   
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 MJ [CAPT ALLRED]:  Okay.  Well, I think the government is in a 

poor position this morning to get indignant about anything.  So let 

me just remind you that I did order you to provide discovery on the 

31st of December and again in April, and Mr. Swift is properly upset.  

And I don't want to choose a bad word here, but "good grief," Charlie 

Brown might say, what have you guys been doing?   

  I'm going to give the defense time to conduct additional 

investigation into Operation Sandman.  I'm going to withhold my 

ruling on the admissibility of the statement made to Agent  

until they've had a chance to look through these documents.  I don't 

know what kind of interviews they can conduct in a week or two, but 

I'm going to do for them what I can to attenuate the prejudice and 

see if there's other evidence they could collect that will bear on 

this issue.  Thank you.   

 TC [LCDR STONE]:  To that degree, we will certainly allow them 

and do whatever we can to facilitate whatever is relevant.  

 MJ [CAPT ALLRED]:  Let it be done.  Good.   

  I didn't hear any particular prayer for relief from Mr. 

Swift.  It sounded like a remonstration for the record.   

 CDC [MR. SWIFT]:  For the record, Your Honor---- 
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 MJ [CAPT ALLRED]:  But I think the prayer for relief is still 

the pending motion to suppress the statement made to Agent .   
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 CDC [MR. SWIFT]:  And we would point to Your Honor that Rule 701 

provides three possibilities:  A continuance, which we don't have, so 

that I have to do these investigations while I'm in trial, which is 

in and of itself is a prejudice.  Number two, presumptions.  Or, 

simply the witness does not testify because discovery has not been 

complied with.  And I would point Your Honor to 701 contemplates this 

situation.  A witness comes to trial, there has not been full 

discovery with regards to that witness without finding, simply for a 

discovery violation, the witness is not permitted to testify.  

 MJ [CAPT ALLRED]:  Okay.  Why don't you see what investigation 

you can do in the time that's available to you.  The case is expected 

to last a few weeks, and maybe you can find something, and we will 

take up the issue of a sanction or another remedy when you've had 

your chance to look around.   

 CDC [MR. SWIFT]:  Yes, Your Honor.   

 MJ [CAPT ALLRED]:  Okay.  Would you please call the members into 

the courtroom?   

 TRIAL COUNSEL:  Sir, one real quick.  I just wanted to notify 

the Court that when we use demonstrative aids, the defense has agreed 

that there's no issue with regards to those.   

 MJ [CAPT ALLRED]:  Okay.   
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CDC [MR. SCHNEIDER]:  There are plenty of issues.  There is no 

objection to using them, though.   
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 MJ [CAPT ALLRED]:  Okay.  Fair enough.   

 BAILIFF:  All rise [all persons did as directed and the members 

entered the courtroom.] 

[The R.M.C. 803 session terminated and the military commission 

commenced at 0850, 22 July 2008.] 

 MJ [CAPT ALLRED]:  Good morning, members.  Please be seated.   

Counsel and members of the gallery, please be seated [all persons did 

as directed].   

  Trial counsel, you may make your opening statement.   

 TC [LCDR STONE]:  Good morning.   

  If they hadn't shot down the fourth plane, it would have 

hit the dome.   

  When the world was mourning the loss of 3,000 Americans 

after 9/11 because of those terrorists attacks, virtually no one knew 

that intended target.  But the accused knew.  The accused heard that 

statement made by Usama bin Laden to Ayman al Zawahiri as the accused 

was protecting and assisting Usama bin Laden elude detection, 

capture, and ultimately justice.   

  Members, my name is Lieutenant Commander Tim Stone, and I 

represent the United States of America.  Helping in this case is Mr. 

John Murphy from the Department of Justice; Major Omar Ashmawy, 
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United States Air Force; Technical Sergeant Rudy Gibbs, United States 

Air Force; and Mr. Clayton Trivett, an attorney from the Department 

of Defense.   
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  According to the accused, the al Qaeda attacks such as 9/11 

were part of an armed conflict, and was waged against the United 

States since at least 1996.  That's what the government submits that 

the evidence will show.   

  The testimony today will begin in a little town just--a 

little area in a town just outside Takteh-Pol, Afghanistan, near 

Highway 4 that runs between Quetta and Kandahar.  If you'll look on 

your screens, you should have the map.  U.S. forces dropped into and 

just outside of Takteh-Pol.  And on the night of 23 November 2001, 

they engaged local Taliban forces, after they were ambushed as they 

were trying to take the city for their eventual move into Kandahar, 

and the taking of the final major al Qaeda stronghold, which is near 

the airport at a place called Tarnak Farms and the international 

airport, and then move into Kandahar.   

  On the 23rd of November, on that night they were attacked 

under a flag of truce by Taliban forces.  They beat them back; and 

after calling in air strikes, fortunately, no American casualties.  

Some of its Afghan anti-Taliban forces associated with them were and 

did have casualties.   
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  That next morning, they rolled into Takteh-Pol, set up 

checkpoints at the north and south of Highway 4 with the purpose of 

interdicting supplies, people, individuals, war materials going in 

and out of the city in preparation of moving on the city when the 

time was right.  The checkpoint to the north and the checkpoint to 

the south were designed for those purposes.   
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  You will hear the testimony that on the southern checkpoint 

moving towards Kandahar you have two gunfights, shooting incidents, 

call it what you will, but that there were three vehicles involved.  

The first vehicle, in which a Saudi national was killed apparently 

trying to pull a grenade and was killed, and in the process one local 

Afghan anti-Taliban force was wounded.  The second vehicle is a 

vehicle driven by the accused.  There was no gunfight.  The accused 

got out of the car and apparently ran.  Shortly thereafter, a third 

vehicle, a van, tries to run the checkpoint, and two of the three 

members in that vehicle were killed.   

  Two prisoners were eventually taken over the time period of 

what would be described as any more than 40 minutes to 90 minutes.  

No one's really exactly sure how long that time took place.  The two 

prisoners were taken, the accused, Salim Hamdan, and another one 

named Said Boujaadia who was from Morocco.  They were secured, 

medical checks were provided, they were guarded, and their safety was 

ensured.   
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  Now, you will hear testimony of the two people most 

responsible for the checks of them, and a battlefield interrogation 

conducted with each individual over the course of the seven days that 

he was in the custody of U.S. forces in Takteh-Pol between 24 

November and 1 December.  You will see that tape.  It has been dubbed 

"the capture video," and it consists of two interrogations by each 

individual.   
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  During that tape, the evidence will show, as you will see 

for yourself that the accused denied any associations with al Qaeda, 

provided little, if no, information about Kandahar, did not claim to 

be a combatant or any associated combatant status.  And then the 

accused and Mr. Boujaadia were exfil'ed on approximately 1 December.  

U.S. forces moved north and eventually took the city of Kandahar, so 

we all know it's not disputed; that is not a fact, but now history.   

  When they moved north from the city of Takteh-Pol to the 

airport, through Tarnak Farms and ultimately into Kandahar, they will 

testify that they heard foreign fighters made a stand near the 

airport near Tarnak Farms, called them--that they will describe to 

you that there was no semblance of a military organization, that 

there were no uniforms or recognizable insignia, any of the things 

that would be considered to claim protection under the laws of war.  

They will also tell you that there appeared to be little if no 

command and control.   

  1886



  

  Now, that is the cessation of the accused's involvement in 

active combat, because as we know the accused was taken into custody 

on 1 December.  But the accused--and you will not see evidence from 

the government that the accused ever fired a shot; but what you will 

see is testimony regarding the accused's role in al Qaeda, how he 

came to become a member of al Qaeda, and how he helped, facilitated, 

provided material support to that organization.   
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  You see, the accused joined al Qaeda on his way to 

Tajikistan to participate--I'm going to be tied to the mic.  He tried 

to join what westerners call violent jihad in the country of 

Tajikistan in 1996.  When he tried to get into Tajikistan with 

roughly 30 other Arabs to join that violent jihad, they were denied.  

The accused then turned south, joined Usama bin Laden, and joined 

that organization.  He went through a trial period of several months, 

and between 1996 and 1998 earned the trust of Usama bin Laden so that 

he would become his personal bodyguard, protector amongst the 

bodyguard staff, as well you see the charge sheet in front of you 

that the accused joined the al Qaeda conspiracy when he left--failed 

to get into Tajikistan, when he left Yemen, his native home, aware of 

al Qaeda, turned south, joins Usama bin Laden, becomes the driver, 

bodyguard, procures weapons, ammunition, takes Usama bin Laden to 

training camps where they further recruit and indoctrinate young 

individuals for their organization, as well as training on weapons.   
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  Now, the accused admits that he provided this assistance to 

Usama bin Laden and to the al Qaeda organization for that period 

between 1996 and the time that he was captured.  You will hear 

evidence of that.   
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  Acts that the accused participated in.  You will hear 

testimony that days before al Qaeda attacked the East African 

embassies in Kenya and Tanzania in 1998, August 6th, you will hear 

how the accused, Usama bin Laden, and other bodyguards evacuated al 

Qaeda training facilities in anticipation of a response or a 

retaliatory strike by the United States.  That retaliatory strike 

came several weeks later, but by the accused's help, you will see and 

we know, we missed.   

  Special Agent George  of the Federal Bureau of 

Investigation will provide a map that will show the exit point from 

Kandahar that the accused took Usama bin Laden to avoid that strike, 

where he protected him and provided services for him to continue this 

unlawful war.   

  The next act that is particularly specific is September 

11th, 2001.  You will hear, Special Agent  will put up and 

testify from a map, of a six-week evade, evasion route, where the 

accused takes Usama bin Laden to meet co-conspirators from the 9/11 

attacks, where he takes Usama bin Laden to interviews that he 

conducts immediately after the attacks of 9/11, one of them in 
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particular with a member of the Al-Jazeera radio or television 

network which was filmed but later broadcast to CNN.   
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  You will hear from Special Agent  of the map and the 

places that the accused said that they went.  

  You will then also hear and see evidence from the 

government's expert; a commander will come later in the trial named 

Evan Kohlmann.  Evan Kohlmann will provide information and verify 

some of the events that took place between September 4th, 2001, 

roughly one week before the September 11th attacks when the accused 

says they evacuated the areas because he was aware of an impending 

act, there would be some form of attack.   

  Now, roughly, as you will hear that the accused left Usama 

bin Laden approximately the first week of November in 2001, he left 

Usama bin Laden in a safe spot more to the north between the cities 

of Kabul and Jalalabad, and traveled south back to Kandahar.   

  In Kandahar, the accused spends approximately two weeks 

where he spends in Kandahar; he admits that he meets a man named Saif 

Al-Adel.  You will probably hear that name pronounced many different 

ways during the course of this trial, but the evidence both from FBI 

agents as well as Evan Kohlmann will describe Saif Al-Adel as a 

senior member in what is called the al Qaeda Shura Council in charge 

of security, and a deputy as part of the military committee.   
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  Now, Evan Kohlmann will explain, as well as , some of 

the terms, the structure, and the organization of al Qaeda in 2001.  

They will point out who Saif Al-Adel is, his relationship both to the 

accused and to Usama bin Laden.  But what the accused tells us in his 

statement given to  is that Saif Al-Adel is the person in 

charge of al Qaeda's defense of its assets in and around Kandahar in 

November of 2001.   

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

  Now, what the accused also tells us is that his actions in 

and around Kandahar includes digging out a man named Mohammed Atef, 

also his “kunya” or alias, and Evan Kohlmann will explain the 

differences and what a kunya is.  But his alias is Abu Hafs Al-Masri, 

Mohammed Atef.  You may hear that name, you may hear one, you may 

hear the other.  The importance is it's the same person, Mohammed 

Atef and Abu Hafs Al-Masri, the absolute most senior members of al 

Qaeda.  He was in charge of the military committee and worked what 

was called special operations, the network organization.   

  Mohammed Atef was killed in an air strike on his home in 

November of 2001.  The accused admits, while in Kandahar as the bombs 

are falling, U.S. strikes are being made, to leaving his family in 

Kandahar while he goes, digs up the body of Abu Hafs Al-Masri and 

attends his funeral with other senior key members of that 

organization.   
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  Other evidence that the government will present, you will 

hear and you will see certain videos.  You will see a video from and 

produced by al Qaeda, which has been nicknamed for no better reason 

than it was called the al-Fitr video because it was a video taken at 

the al-Fitr celebration at Tarnak Farms in 2000.  That video which 

will be presented in Court will show the accused protecting and in 

the company of Usama bin Laden.  You will see the accused armed with 

a weapon and a radio.   
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  You will also see what has been dubbed and will probably be 

referred to in court as the CNN video, for no other reason than parts 

of that video have been seen on CNN.  Read nothing more into it other 

than the fact that everybody has to refer to it as something, and 

that's why it is what it is.  But what that will show you is the 

accused's participation as charged in the charge sheet with body 

guarding and protecting Usama bin Laden in the 1998 press conference 

that cements and announces the merger of al Qaeda and five other 

terrorists organizations, the most important of which is proven to be 

a group called the Egyptian Islamic Jihad, which is run by at the 

time Dr. Ayman al Zawahiri.  You will see pictures and video of the 

accused in that video doing what he is charged with as doing, body 

guarding and protecting Usama bin Laden while he announces to the 

world and continues his war that they had begun several years 

earlier.   
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  What you will also see in this trial is you will see the 

testimony of approximately nine members of the Federal Bureau of 

Investigation or the Criminal Investigative Task Force and one Army 

CID agent now retired that will talk to you and testify about 

information provided by the accused over the course of approximately 

one year.   
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  The accused--after he was captured back in Takteh-Pol, the 

accused was moved into DoD custody in Bagram in December 2001 towards 

the end, December 28; then is moved to Kandahar, the detention 

facility there, on January--roughly January 28, where he was 

questioned by a special agent named .  Special Agent 

 will tell you, amongst other things, the accused's kunya, 

his kunya, alias, Saqr al Jadawi, translates into The Hawk, of 

Jeddah.   

  From Kandahar, while in Kandahar, the accused also provides 

another member of the Federal Bureau of Investigations a tour of some 

places in Kandahar, places where he had taken, harbored, and 

protected Usama bin Laden, but places that you will hear testimony 

from-at least one of them, by the time the accused agrees to provide 

that information, provides very little, if any, tactical information 

to the United States.   

  The accused is then transferred to Guantanamo Bay on 

approximately May 1, depending on how you read it maybe as early as 
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April 29th, but the first part of May, 2002, where he is questioned 

by again a series of those FBI and criminal NCIS agents, where he 

provides information regarding the al Qaeda organization.   
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  The charges against the accused, as we have talked about 

again, the accused conspired with Usama bin Laden, Dr. Ayman al 

Zawahiri, Saif Al-Adel, and Mohammed Atef to commit those violations, 

such as attacking civilians, attacking civilian objects, murder in 

violation of the law of war, destruction of property in violation of 

the law of war, terrorism.  And as you see the charge sheet laid out 

in front of you again, as was talked about and I mentioned throughout 

this, served as a bodyguard, driver, transported and delivered 

weapons, ammunition, and supplies to al Qaeda, and accompanied Usama 

bin Laden to press conferences, camps, lectures, in which Usama bin 

Laden used these opportunities to spread his message, recruit 

terrorists for his war, while the accused protected him to allow him 

to do such things.  I will not repeat with respect to the material 

for support for terrorism charges, which you have the charge sheet.   

  In conclusion, you will first hear the testimony of two 

Special Forces operators back in the city of Takteh-Pol in 2001.  

That is where the accused was captured and that is where this trial 

will begin.  Thank you.   

 MJ [CAPT ALLRED]:  Thank you, Commander.   

  Mr. Schneider.   
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 CDC [MR. SCHNEIDER]:  It has been said no soldier sheds a tear 

for the enemy.   
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  Members of the Commission panel, may it please the Court, 

Judge Allred, and all who observe these proceedings:   

  The evidence in this case will show that this man, Salim 

Ahmed Hamdan, is not a war criminal who committed war crimes against 

the United States of America in the war on terrorism.  The evidence 

that will come before you over the course of the next several weeks 

will show that he did not take up arms against the United States of 

America, much less commit any war crime, certainly not the two war 

crimes with which the government has charged him.   

  The evidence will be that Mr. Hamdan did not commit any 

terrorist act against the United States or its citizens, that he did 

not commit any act of violence, commit any murder of U.S. citizens, 

or commit an assault on property of America or Americans.   

  The evidence will be that he was not, he is not, and he 

never has been a terrorist engaged in the planning, in the 

organization, in the implementation, or the execution of terrorist 

acts.   

  And to get right to the point of this trial, the evidence 

will be before you that Mr. Hamdan is not guilty of the only charges 

he faces.  Because the government's evidence, as you heard it 

projected and as you will hear it in evidence, cannot and will not 
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prove beyond a reasonable doubt or otherwise that this man, Salim 

Hamdan, entered into a conspiracy with the people responsible for 

those horrible crimes in 1998, in 2000, and 2001, crimes about which 

you are going to hear in evidence more than is perhaps necessary to 

convince you of those crimes.  And the government's evidence will not 

prove beyond a reasonable doubt or otherwise that this man, Salim 

Ahmed Hamdan, knowingly and intentionally and materially supported 

any international organization of terrorists and its stated 

objective, to kill Americans and to harm property.  And there's a 

very good reason why the evidence will not support the two charges 

brought:  Because this man, the only man before you in this trial, 

did not commit those crimes.   
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  Because while the evidence will show that crimes occurred, 

crimes were committed with regard to the U.S. embassies in East 

Africa, with regard to the USS COLE in port in Yemen, and murder of 

Americans by flying planes into buildings and planes into the ground.  

Those crimes occurred.  The evidence will show that they were not 

committed by Mr. Hamdan.  He's not charged with those murders.  They 

were committed, and they were committed by others, not this man; 

others, not before you in this trial.   

  The evidence will show that the crimes of which Mr. Hamdan 

is accused of committing did not happen.   
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  All I mean by that is that you're going to hear evidence 

over the next several weeks that crimes occurred.  The evidence will 

show it.  We already know it.  The evidence will even show who 

committed them.  They've been identified.  They've self-identified.  

They've said they did it.   
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  Members of the panel, there's a significant chance you will 

hear in this trial from one or more of those that did it.  And you're 

going to hear evidence over the next several weeks that those folks' 

crimes were horrific, and that the people who were responsible for 

committing them are treacherous and unrepentant.  You're going to 

hear and the evidence will be that the death and destruction that 

they caused, and intentionally caused, was the result of their 

careful planning, their well-organized preparation, their deliberate 

implementation, and their ultimate execution of their acts.   

  And while the evidence will be, no doubt, that what they 

accomplished was devastation and destruction of the kind and of the 

nature that we hope and pray we never see again; the evidence will be 

that that death and destruction was of the type that would cause any 

reasonable American to be stunned, to be flabbergasted, to be 

saddened, to be angry, to feel less secure than they did before, and 

to be appropriately concerned about our nation's security in the 

future.  And the evidence will be such that it will cause any 

reasonable American to be upset and perhaps to want to exact some 
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measure of revenge and see to it that those people, those 

responsible, are brought to justice and prevented from ever doing it 

again to America or anyone else.   
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  But all the evidence in this case, the case brought against 

this man, all the evidence of which the government--that the 

government will offer in this courtroom over the next few weeks, 

evidence that will be admitted by this Judge, testimony through true 

witnesses who have personal knowledge based on what they witnessed,  

The evidence that's going to come from this witness chair is going to 

show that Salim Hamdan was never a member of that conspiracy and that 

he never perpetrated those acts.   

  The evidence is that Mr. Hamdan was not a co-conspirator of 

that select, in their view, secret band of men who you will learn 

through the evidence not only willfully and intentionally committed 

those crimes, but who also committed out loud to themselves and to 

each other and to the world for all who would listen to hear, no 

mistake, no ambiguity, announcing, declaring their stated cause and 

purpose.  And the evidence is that Salim Hamdan never did those 

things and never joined that conspiracy of terrorists.   

  The evidence will show that he was not a member of al 

Qaeda, that he never entered into any membership of al Qaeda or any 

other international terrorist organization.  That's because he 

didn't, and there's no evidence, competent evidence, that he did.  
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And there's no evidence that will come to you in this case that will 

prove that he knowingly and materially and intentionally supported 

the attacks against Americans or materially supported the terrorist 

acts of others who committed them.   
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  Rather, the evidence will show instead that this man, Mr. 

Hamdan, was a paid employee.  The evidence is that he worked for 

wages; he didn't wage attacks on America.  He had a job because he 

had to earn a living, not because he had a jihad against America.   

  The evidence will be that he drove a vehicle as a way to 

make a living, not as some misguided way to martyrdom.   

  The evidence will show that he was paid about $200 a month.  

By al Qaeda?  No.  No.  The evidence will show that he was paid 

individually and personally to provide a specific service, driving a 

vehicle as a personal driver.  The evidence will be that he was paid 

by that individual, not by an organization with its own budget, an 

organization that was an international terrorist organization.  And 

he was not expected by al Qaeda to roam the countryside in 

Afghanistan, much less to roam the globe planning, organizing, 

implementing, or executing terrorist acts, as we know others did.   

  That's what the evidence is and will be from that witness 

stand in this case.  The evidence will be that he didn't enter into 

some conspiracy, he didn't enter into some agreement, other than to 
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drive someone who paid him to drive where that person told him to 

drive.   
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  So when you hear all the evidence, this case is going to be 

about trying to prove guilt by association, trying to convict this 

man because the person who hired him was none other than Usama bin 

Laden, the person who the government will go out of its way to prove 

to you is a terrorist engaged in the planning, the organizing, the 

implementation, and the execution of terrorist acts, a fact that no 

one in this courtroom disputes, a fact that will not be disputed by 

the evidence you hear.   

  The evidence will show that Mr. Hamdan's obligations, his 

job, is to that individual, and he was a member of a motor pool.  He 

wasn't the only driver who drove Mr. Bin Laden, although he's the 

only person being tried in this case.   

  The evidence will show that he was able to earn more money 

driving as a civilian driver than he could ever hope to earn back 

home in Yemen.  But it won't show, in the words of Lieutenant 

Commander Stone, that he joined--joined--the al Qaeda conspiracy, or 

entered the al Qaeda conspiracy, or intended--intended--to join the 

al Qaeda conspiracy.   

  An intent is important evidence in this case, and evidence 

of intent, what his intent was, is important in this case.  And you 

will not hear any such evidence.  And that is why, at the close of 

  1899



  

this case when the testimony ends, members, either I or one of my 

colleagues will ask you to return a verdict of not guilty as to the 

crimes charged, the only crimes charged against this man in this 

case.  And we will ask you to return that verdict based on your 

careful and fair evaluation of the credible evidence, and despite the 

revulsion any reasonable American would feel regarding the acts of 

others who are not charged in this case before you.   
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  As Judge Allred said yesterday, my name is Harry Schneider.  

I'm an attorney from Seattle, Washington, counsel for Salim Hamdan, 

civilian counsel.  And I, along with my colleagues at defense table, 

represent him in this courtroom, and we are his voice in this 

courtroom.   

  Several years ago, I was asked if I would assist someone 

named Lieutenant Commander Charles Swift, Charlie Swift.  I had never 

heard of him much less the man he was representing.  Lieutenant 

Commander Swift had received orders detailed to represent Mr. Hamdan, 

a man from Yemen, the father of two young girls, one of whom he last 

saw on the date you've heard about, November 23, 2001--or, if you 

will permit me, 23 November 2001.  The other he's never seen because 

she was not yet born as his pregnant wife was dropped off at the 

border of Pakistan and Afghanistan.   

  Lieutenant Commander Swift was to represent Mr. Hamdan 

before this military Commission or, more precisely, before a 
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predecessor, and I agreed to assist him and his client.  Let me just 

reintroduce my co-counsel.    
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  Charlie Swift you met during voir dire, some of you.  

Lieutenant Commander Brian Mizer, United States Navy, succeeded 

Charlie when Charlie retired from the Navy about a year ago.   

  I'll share this note with you.   

  Joe McMillan, my law partner from Seattle, Andrea Prasow, 

assistant detailed defense counsel from the Office of Military 

Commissions, Office of the Chief Counsel.  And also directly seated 

behind us, a couple of people you'll see us interacting with, Petty 

Officer First Class Kimberlee Lindee, United States Navy, who is part 

of our team and will serve as a paralegal during this time we're with 

you.  If you see her shaking her head, that means we've done 

something she told us not to do or picked up a book we shouldn't have 

taken. 

  Together, we represent Mr. Hamdan who, as you know, is 

seated between Mr. McMillan and a fellow by the name of Professor 

Charles Schmitz who, ladies and gentlemen, has passed me a note 

indicating he has an urgent need to take a break.  And as much as I 

personally would like not to interrupt my opening statement, I'm 

going to suggest we do that.   
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 MJ [CAPT ALLRED]:  Well, I was going to take a break as soon as 

you finished, but I don't want to interrupt it, either.  Are you 

finished, or would you like to continue?   
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 CDC [MR. SCHNEIDER]:  I'm not finished, but I would like to take 

a break.   

 MJ [CAPT ALLRED]:  Out of consideration for others?   

 CDC [MR. SCHNEIDER]:  Yes.   

 MJ [CAPT ALLRED]:  Okay.  Why don't we take a recess, then, and 

reconvene in the courtroom at about 10:00.  

  We'll stand while the members withdraw. 

[Members withdrew from the courtroom.]   

 MJ [CAPT ALLRED]:  Okay.  Trial Counsel, you will be ready with 

your first witness, then, as soon as Mr. Schneider has finished his 

opening statement?   

 TC {LCDR STONE]:  Yes, sir.   

 MJ [CAPT ALLRED]:  Very good.   

[The military commission recessed at 0944, 22 July 2008.] 

[The R.M.C. 803 session was called to order at 1008, 22 July 2008.] 

 MJ [CAPT ALLRED]:  The court is called to order.   

  Mr. Schneider, you may continue.   

 CDC [MR. SCHNEIDER]:  I believe I was introducing Professor 

Schmitz in a most unconventional manner.  Should that happen again, 
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we may endeavor to just send someone out without interrupting the 

proceedings.  But thank you for your direction.   
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  Let me just tell you a couple of things about Professor 

Schmitz, because he is going to be here throughout.  He is a 

translator of the Arabic language.  He is very proficient in the 

Yemeni dialect.  He is a professor at a university.  He is 

responsible to make sure that the official translation of any Arabic 

words you hear in court are correctly translated into English, and to 

make sure that any English words, of which you'll hear many, are 

correctly translated into Arabic.  And that's why he has headphones 

on.   

  And what I want to tell you is that we all agree this 

simultaneous translation business is a very difficult thing, and you 

are going to see--you may see reactions by Professor Schmitz.  He may 

gesture to the Court with regard to something he hears that he may 

believe is not quite right, or perhaps we've gotten ahead in our pace 

of the simultaneous translators upstairs.   

  I just want to say this.  Do not assume that if you see a 

reaction, if there's a brief conversation in Arabic at counsel table-

-this will happen.  Do not assume it is a comment on the evidence 

necessarily or what you're hearing.  It may just be a bad 

transmission, or what Professor Schmitz or what Mr. Hamdan think is 

an inaccurate translation.  And you may see the same reactions with 
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regard to Mr. Hamdan, a look of confusion or even alarm.  It doesn't 

necessarily mean it's a comment on the evidence.   
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  The last thing on this subject.  We have a stoplight up 

here:  green, yellow, red.  One thing I think I can predict with 

absolute accuracy is that I and my colleagues, and my colleagues on 

the other side, we're going to break the speed limit every once in a 

while because we're not used to--at least I'm not used to the 

simultaneous translation.  So if you hear us, any of us, slow down, 

stop abruptly, quit talking for a few seconds, do not necessarily 

think it's a comment on the evidence.  It may just be an effort to 

get back in compliance with the speed limit.   

  I'll try not to take much more of your time this morning, 

but let me do two more things.  Let me talk a little bit about the 

order of the trial, perhaps augment--and I will try not repeat what 

you've already heard--the purpose of opening statements in a second 

and comment on some of the specific evidence that you'll see.   

  The opening statement is one of two times, only two times, 

that I or my colleagues are able to speak to you directly about the 

evidence.  A couple of my colleagues spoke to you primarily about you 

rather than the evidence.  This is the first occasion, and the only 

other occasion will come at the end of the case, closing arguments.  

After all the evidence is in, either I or one of my colleagues will 

stand and address you at that time.  The prosecution as well.   
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  In between the beginning and the end is the evidentiary 

phase.  The evidentiary phase is where the parties are permitted to 

call witnesses, put on evidence, the prosecution, and defense if it 

chooses.  I say if it chooses, because the defense is not required to 

call any witnesses, it's not required to put on any evidence, it's 

not required to respond to any evidence, because the burden is on the 

government.  And because the burden is on the government, the 

government gets to go first, we go second.   
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  As the trial proceeds, you will hear the entire prosecution 

case start to finish before you hear the first witness called by the 

defense, if any.  There will be some.   

  And with regard to each witness, it's going to go like 

this.  I think this is accurate:  Direct examination, prosecution's 

witness; one of us will have the opportunity if we choose to 

cross-examine that witness before the witness is excused, all in the 

prosecution's case.  The same thing in the defense.  When we call a 

witness, we ask questions first, they ask questions second.   

  As the trial proceeds, you're obviously not going to hear 

all of the evidence at once.  It comes in incrementally, depending on 

who is on the stand, meaning you need to hear all the evidence before 

you begin to form any judgments about it.   

  As the trial proceeds and the government attempts to prove 

its case, we will go in that order except if there's a witness whose 

  1905



  

availability requires that he or she be called out of order.  And you 

may hear a defense witness called before the prosecution rests as an 

accommodation because of travel schedules.  You will hear about it 

and why at the time, but anticipate that that may happen, because it 

might be a hardship on the witness to get here at all, or to get here 

in the order that the lawyers would like that person here.  And let 

me also say that the witnesses are not the only ones for whom this 

might be something a hardship.  I think I speak for both sides of the 

case when I say that we appreciate the time that you are putting into 

this for the next several weeks.   
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  And, whatever I say and counsel says in opening statement 

is not evidence.  It's a prediction of what evidence was, when we 

talk to you in closing argument.  It's not evidence, it's an analysis 

of what the evidence was.  Opening statement, what the evidence will 

be; closing argument, what the evidence was.   

  What the evidence will be.  What the evidence will be, and 

what it won't be, because failure to prove something with evidence is 

just as important as proving with evidence.  I predict that the 

evidence will not be, as may have been suggested to you previously, 

that Mr. Hamdan--that any witness is ever going to say that Mr.  

Hamdan heard in his presence before the fact anything about a fourth 

plane crashing into a dome or a third plane or a second plane or a 

first plane.  No witness will say that Mr. Hamdan heard anything 
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about planes before 9/11, as if he were in some position to hear that 

and do something about it.   
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  Everything in this case happens somewhere else.  And 

everything that happened during the period in question, 1996 through 

November 24, 2001, that's the time frame within which I believe the 

charge sheet indicates crimes occurred; everything that happened in 

that time frame is witnessed by people other than those who will be 

called as witnesses by the government.   

  The government won't be calling anyone who was there 

witnessing anything during that time frame, because everything that 

happened which is at issue in this case happened before Mr. Hamdan 

arrived at that checkpoint.  And any crime he is alleged to have 

committed occurred before he was taken into custody.     

  Witnesses the government will call are those that 

encountered Mr. Hamdan after he arrived at Guantanamo and after he 

was taken into custody.  There's nothing on the charge sheet about a 

crime after November 24th, 2001.   

  Let me take you back to the scene of the crime.  

Afghanistan, 1996 to November 24th, 2001.  Let me tell you a little 

bit about Mr. Hamdan.  A citizen of Yemen, one of the poorest 

countries on earth, a place that's seen more than its share of civil 

strife.  He is a man that has no family other than his family by 

marriage, wife and two children.  Both of his parents died when he 
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was young.  I can't tell you how old he is because no one knows 

exactly when he was born.   
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  He grew up, as you will hear from witnesses who will 

testify who interviewed and interrogated him, as an adolescent 

largely on the streets of the capital city and making ends meet as 

best he could.  He developed a knack for driving, an ability to 

repair and maintain vehicles.  Witnesses will tell you they were told 

he had a fourth grade education, not a great platform for which to 

get any job you might want.   

  He found work wherever he could, and he found work in 1996 

in Afghanistan.  And where he found work and with whom is why we're 

here.  That's the case.   

  The evidence will show that Mr. Hamdan did not seek out 

Usama bin Laden.  He did not meet him because of some desire to adopt 

that person's ideology or philosophy.  He did not go seek to meet him 

in order to join in a conspiracy.  Both Usama bin Laden and Mr. 

Hamdan are Muslim.  So what?   

  There will be no evidence that Mr. Hamdan ever espoused or 

believed or embraced any form of what you'll hear about, radical 

Islamic beliefs, extremist Muslim beliefs.  Salim Hamdan met with 

Usama bin Laden, you will hear from that witness stand, because he 

needed a job and he was offered a job.  You will hear of it only 
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because he took the job, a paid individual by bin Laden, not any 

organization.  Certainly not al Qaeda.   
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  Mr. Hamdan didn't contribute his services as a driver 

because of some commitment to conspire to commit murder or acts of 

terror.  He worked for wages, not principle, not because he was some 

co-conspirator.     

  You'll hear that he apparently did his job well, his job as 

a driver, because he was first hired and he first drove agricultural 

workers, really, to and from farms.  He became a driver for bin Laden 

there after the farms.  He was a driver for bin Laden throughout that 

period, first to carry farm workers, later to drive bin Laden 

personally.   

  And Mr. Hamdan has admitted that, even before he was 

charged with any crime, because it's true; he drove.  He admitted it 

in an affidavit, a sworn statement, I mean, a really sworn statement 

submitted in court in 2004.  And it's my confident belief that you 

will be shown that affidavit.  No problem.  It's not an affidavit 

that any interrogator asked him to sign, it's not an affidavit that 

any prosecutor asked him to sign.  You will hear from whoever is 

asked whenever you're shown the affidavit that it's something Mr. 

Hamdan in effect asked to sign.  He did it voluntarily at a time when 

he had the advice of counsel because he had nothing to hide in that 

affidavit:  He drove.  He drove.   
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  And you will learn that Mr. Hamdan drove off and on, or on 

and off.  There's a period of time about which you'll hear where he 

journeyed back to Yemen in order to take some pilgrimage with his 

wife's family to I think Saudi Arabia.  And he continued to drive 

until he left on his own accord in November of 2001.  He drove where 

he was told.   
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  The evidence won't show that he planned any invasion or 

attack, and the evidence won't show that he planned or organized any 

evasion after 9/11.   

  The evidence may show, as we have told, that he attended a 

funeral.  If attending a funeral is competent evidence of entering 

into a conspiracy with the deceased or some evidence where you've 

adopted the ideology and the beliefs and the commitments of the 

deceased, I probably shouldn't go to any more funerals.  If attending 

a press conference means you believe what the speaker says or have 

entered into some conspiracy to accomplish murder, or that you have 

taken on a commitment to do what the speaker says the speaker is 

going to do, you might not go to any press conferences.   

  The evidence in the case will not show entry into a 

conspiracy with intent to do a thing, much less to commit murder or 

the terrorist attacks about which you'll hear much, and it won't show 

that he materially and intentionally supported those who 

unquestionably and admittedly did.  And you will learn that those 
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that did enter a conspiracy make no bones about it with regard to 

terrorist acts.   
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  And you will learn from a number of FBI agents who 

interrogated Mr. Hamdan long after 1998 when the embassies were 

bombed, long after 2000 when the COLE was bombed, long after 2001; 

you will learn that when they interrogated him, many of them thought, 

based on everything they knew and all the investigation that preceded 

their interview, that Mr. Hamdan was neither a suspect or a target of 

their ongoing criminal investigation of those crimes that you're 

going to hear about.  He wasn't a suspect, in their view, when they 

interviewed him, many of them in 2002 and 2003; not a suspect of the 

two crimes ultimately charged, not a suspect of any crime when they 

interviewed him.   

  You're going to hear evidence from government witnesses 

about entering into al Qaeda, becoming a member, becoming a 

co-conspirator.  It's not like some contagious disease that if you 

hang around in the vicinity among people who have entered into 

conspiracy, that somehow you're infected and you become one.  You've 

got to intentionally enter it.  And to convict, you've got to prove 

intention.   

  We talked a little bit about the witnesses who will 

testify.  You're going to hear about the apprehension at Takteh-Pol 

shortly today, when Mr. Hamdan drove a car up to the roadblock, a 
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roadblock manned by no witness you're going to hear from on that 

witness stand in this case involving the only charges against this 

man.  But it was manned by Afghan soldiers, Afghani soldiers, the 

roadblock.  You will hear from people who were in the vicinity.  They 

were among the Afghan soldiers, but that didn't mean that they 

suddenly became Afghan soldiers, just like you can't hang around with 

conspirators and just become a conspirator.   
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  On driving up to the roadblock, he was apprehended.  Mr. 

Hamdan was apprehended by those who were manning them, not any United 

States soldiers.  And you will hear evidence that as he drove up in a 

small Japanese-made car, he witnessed the car in front of him.  You 

may hear one was silver, one was white, both small cars.   

  And you will hear that the person who was in the first car 

was removed from his car, a person of Arab features, got into some 

sort of, I don't know, you'll know better than I, scuffle, 

engagement, resistance, and he was shot and killed there and then at 

the roadblock, not by U.S. soldiers, and he died of those wounds.  

Mr. Hamdan saw it all.  Perhaps that person had weapons, perhaps that 

person was heavily armed.  I'm not sure we'll ever know.  We'll have 

to hear the evidence and you'll have to decide what the facts are.   

  You will hear that Mr. Hamdan--and you will hear whether 

that was the silver car or a white car that arrived first at the 
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scene.  And you will hear whether Mr. Hamdan was in a silver car or a 

white car.  The evidence is a little confused.   
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  You will hear that Mr. Hamdan, a man obviously of Arab 

features himself, attempted to get away after he was out of his car.  

He didn't engage in any violent resistance, brandishing of arms, 

attempting to use weapons or explosives.  He didn't act like some 

terrorist who would just as soon kill himself if he could kill others 

rather than be captured.  He didn't act like what Major , U.S. 

Army, I think will tell you is a dead-ender, meaning a committed 

terrorist who is about to be apprehended and would rather take 

himself out and others than be apprehended.   

  The witnesses who will testify in this case learned what 

they learned some time after the Arab in the first car was killed.  

And they will also tell you that a third car arrived on the scene.  

We've got silver and white, white and silver.  We've got an Arab 

killed.  We've got Mr. Hamdan attempting to get away.  And in rolls a 

van with three people, you could probably guess, of Arab descent.  

You will hear from the witnesses that testify that among those three 

Arabs, because they engaged in some violent resistance, two were shot 

and killed there and then on the road.  They died of their wounds, 

not at the hands of U.S. soldiers.  And Mr. Boujaadia, Said 

Boujaadia, was the third person in the van who was taken into 

custody.  Five Arabs drive up, only two walk away.   
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  The second witness--let me be very specific.  I expect 

Major  to tell you that the first car was silver, the second car 

was white, and the second car had components of missiles in it.   
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  I suspect the only other fact witness who may testify, 

we've been calling him Witness A, I actually don't know what he will 

say when he's asked questions by the prosecution, but I know what my 

co-counsel, Lieutenant Commander Mizer, will ask him.  The next step 

that he will say, that he understood the person in the first car, the 

silver car, had a grenade.  Excuse me, I'm not sure if I said this 

correctly.  You'll probably be as confused here on the examination.  

I expect  to say, missiles in the silver car.  I expect the 

other fellow to say, missiles in the white car.  And I predict that 

some of the other evidence, perhaps documentary evidence, will 

indicate the missiles were in the custody of the two dead Arabs.   

  I expect you will hear from Major  that wherever the 

missiles were, whether he's right, the other one's right, the 

documents are right, I don't know that we'll ever know, but I think 

that Major  will tell you that there's only one militarily valid 

conclusion as to where the missiles were headed:  He will say that 

they were headed for a terrorist act. 

  Let's say that, given all the circumstances, all the 

information he knew, they were headed to the battle of Kandahar, 

which was well under way, the battle involving Taliban and Ansar- 
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aligned fighters against the Northern Alliance, indigenous Afghan, 

and U.S. forces.  He will tell you that the missiles and his concern 

at the time, and his understanding today, based on what he saw and 

heard and his experience and training, is that the missiles were 

headed to the battle of Kandahar.  I don't think you'll hear him say 

that they were headed for some terrorist attack, or that he can tell 

you that Mr. Hamdan intended to use them in a terrorist attack.   
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  You'll hear about the forces that were under command of 

Major , and you will hear about the videotaped interviews taken 

by people who won't testify.     

What happened after Takteh-Pol, as I said earlier, is 

subject to the charges that we'll pass that day, but I want to 

mention a couple of things.  First, what happened between Takteh-Pol 

and Bagram Air Base.  He left Takteh-Pol in the November and 

beginning of December, November 30, December 1.  What will you hear 

about what happened to Mr. Hamdan, what he said he did, what others 

did or said between then and December 28, 2001, four months proximate 

to his apprehension, more proximate to the alleged crime than 2002 or 

2003 [sic]?  I think the evidence you will hear is nothing.   

  I think you will hear that he was helicoptered away with 

someone, someone who will testify, and I think you'll hear not 

another word about him until December 28th.   
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  Let's talk a little bit about the interrogations and the 

interviews, because, as I said, no witness who comes into this case, 

in the government's case, was in Afghanistan between 1996 

and November 24, 2003, and in a position to see or hear or say 

anything about what Mr. Hamdan was doing.  But let's talk about what 

he'll say when interrogations were done.   
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  I predict the evidence will be that they will say he gave 

information; he behaved unlike someone who is a defiant, committed 

member of al Qaeda or a co-conspirator with those who are.  He 

provided information to people who surely were strangers to him, 

beginning on the other side of the world and ending here.   

  You will hear testimony from Colonel  [sic] 

who was in Afghanistan, who met Mr. Hamdan closer to the time crimes 

were allegedly committed than almost anyone from whom you will hear 

from this witness stand.  And you might think he would be called by 

the government.  He's a defense witness.   

  I expect he will tell you, perhaps in a closed-session, 

that Mr. Hamdan not only didn't act like a terrorist; he agreed to 

provide information of strategic value to the United States of 

America, information that was contrary to what anyone would think 

would be the goals of al Qaeda or bin Laden.  I think he will tell 

you that Mr. Hamdan not only agreed to provide the information; he 
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agreed to participate somehow in the use of that information to 

accomplish something of importance to the United States.   
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  I have talked a lot about witnesses who won't testify who 

were with Mr. Hamdan before November 23, 2001.  I'm going to mention 

a couple.  You may see a video from his brother-in-law.  His 

brother-in-law obviously by marriage is related.  You can judge the 

weight of that testimony as you wish.  He's in Yemen.  He can't be 

here.  He will tell you whether Salim Ahmed Hamdan, this man, is an 

Islamic extremist, whether he was a member of al Qaeda, or he was a 

terrorist.   

  You may hear from another brother-in-law.  He has two.  A 

man by the name of Nassir Al-Bahri.  We refer to him as Nassir.  What 

can he tell you?  He can tell you what was going on in 1996, 1997, 

1998, 1999, and I believe 2000, before he left bin Laden and went 

back to Yemen.  And you will learn that Nassir was a terrorist and 

knew who was and knew who wasn't.   

  There's a few more witnesses, potential witnesses who know 

what happened who are members of al Qaeda.  Is the government going 

to call them and ask them what they know?  No.  People who really 

knew, who were their only real co-conspirators won't be called in the 

government's case.  Is that because these people don't have 

information?  No.  Is it because the government hasn't interrogated 

them?  No.  Is it because they haven't been asked what they know 
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about Hamdan?  No.  But there's a reason the government isn't calling 

them.  And I will tell you this.  I don't know if I will succeed, but 

we are going to try to have them testify, one or two, and you judge 

the weight that you deem appropriate if they're willing to tell you 

what they know.  The government won't call them.   
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  And I want to spend the last few minutes I have telling you 

what I think they know.  I haven't met any of them, I haven't been 

permitted to meet any of them.  Lieutenant Commander Mizer met one or 

two Sunday afternoon.  And it may sound a little risky to predict 

what they're going to say.  I don't know exactly what they're going 

to say.  But the ground rules are we're going to ask them:  Were they 

present?  Were they true witnesses to what went on in that time 

period?  Do they have a basis of personal knowledge on which to tell 

you what they know?  Did they know Hamdan?   

  I would like to show just briefly an exhibit that we'll see 

later.  I haven't talked to them, but we were permitted to send them 

written questions.   

  I've cleared this with the prosecution and the government's 

security officer.   

 MJ [CAPT ALLRED]:  Very good.  So this is an unclassified 

document?   

 CDC [MR. SCHNEIDER]:  It is.   

 MJ [CAPT ALLRED]:  Okay.   
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 CDC [MR. SCHNEIDER]:  We sent them some written questions, such 

things as I've mentioned to you:  Did you know Hamdan?  And you'll 

have--trust me, you'll have plenty of time to read these to whatever 

your heart's content is.  I'm not trying to show you the whole thing 

now, but just tell you it's coming.   
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  Did you know him?  Did you see him?  Do you know what he 

did?  And, how do you know?  We sent them in English and obviously we 

sent them in Arabic.  And, guess what?  A couple of sets of answers 

came back from so-called high-value detainees.  And if we can't get 

them on the witness stand, I'm going to give you the same answers we 

got.  They're answers that were uncoached.  No one sat down and told 

them how they ought to answer.  They're answers that they gave 

voluntarily.  No one subjected them to any interrogation to get these 

answers.   

 TC [LCDR STONE]:  Objection.  We're a little too far in the 

argumentative stage.  

 MJ [CAPT ALLRED]:  Okay.   

 CDC [MR. SCHNEIDER]:  You will see the answers.  And what you 

will see in evidence is one witness saying, I saw him maybe 50 times 

before November 24, 2001.  And, I know what he did:  He was a driver 

for bin Laden personally.  He was never paid by al Qaeda to do 

anything.  He was not a member of al Qaeda.  He was not someone 

engaged in any way in the planning, the organizing, the 
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implementation, or the execution of a single act of terrorism, much 

less the ones you're going to hear about.  He was employed by bin 

Laden, not al Qaeda.  Paid by bin Laden.  Bin Laden was careful to 

not have al Qaeda pay for his own personal employees.   
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  We asked these witnesses a question; I didn't know what the 

answer was:  Was he a bodyguard?  Answer:  No.  He was a driver, 

occasionally carrying guns.  There were some of us, not to include 

him, who were involved in terrorism, outside activities, external 

activities, is what the evidence reveals.   

 TC [LCDR STONE]:  Objection.  He's now testifying rather than 

providing an opening statement, sir. 

 MJ [CAPT ALLRED]:  I think he's summarizing the evidence that he 

expects to be admitted, and I will overrule the objection.   

 CDC [MR. SCHNEIDER]:  You will hear evidence that these answers 

came back:  Hamdan did not play any role.  Quote, "He was not a 

soldier; he was a driver.  He wasn't even suitable for 

consideration."  Quote, "He was not fit to plan or execute; he is fit 

to change tires and oil filters and clean cars."   

  In the words of another of these witnesses:  "I personally 

am being accused of participating in the attacks as I was close to 

bin Laden, and I am certain that Hamdan is not involved."   

  I'm not going to go through them all, you'll see them 

eventually, but it won't be in the government's case.  And understand 
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just one thing.  I take no delight in calling these people to the 

stand, or any satisfaction that they will be able to even speak in 

court.  But it's important evidence.   

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

  You may hear from a third high-value detainee who will tell 

you about his job, not Hamdan's, which involved commanding integrated 

forces, aligned forces of Taliban and Ansar and al Qaeda fighters.  

Not Hamdan.  They were fighting together, and he will shed light--

wherever those missiles were and to whomever they were going, he will 

shed light on why Major , U.S. Army, concluded they were headed 

to the conventional battle of Kandahar, armed conflict, not 

terrorism.   

  You will hear from a couple of experts in the defense case, 

if we can orchestrate their attendance it will be by video conference 

phone, they will shed light on such topics as:  When does armed 

conflict commence?  What's al Qaeda like?  What were the rules of 

engagement in 1996 and 1997 and 1998 and 1999 and 2000, all the way 

up to September 10, 2001?  Were we in armed conflict?  Professor 

Geoffrey Corn is one; Professor Brian Williams is another; Professor 

Sheila Carapico is the third.  And you'll hear them in the defense 

case.   

  In conclusion, Salim Hamdan is the only man on trial in 

this case; you're not deciding any others.  We appreciate your time 

and attention today and in the weeks to follow.  We trust your 
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judgment to evaluate the evidence and return a verdict that's based 

on the evidence on whether he committed these two crimes.  We look 

forward to your verdict, a verdict of not guilty based on that 

evidence.   
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  You sit at an important point in time at a location that 

will have a profound place in our nation's history while the world 

watches.   

 MJ [CAPT ALLRED]:  Thank you, Mr. Schneider.   

  Members of the court, yesterday when I was giving you your 

preliminary instructions I started to give instructions about asking 

questions of witnesses.  I have confirmed that that procedure is in 

place for military commissions, and so let me talk to you for a 

moment about it.   

  If after a witness testifies you have questions that you 

would like posed to that witness, you may write them out.  The 

question forms have been placed near your seats.  They will be shown 

to counsel for each side, who will have the opportunity to object to 

the questions, and I will rule on the objections and I will pose the 

questions to the witness if there are no objections or if I overrule 

the objections.   

  In participating in this part of the trial, remember that 

the prosecution is required or obligated to present the prosecution's 

case, and the defense is responsible for the defense's case.  You 
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must make sure your questions do not become partisan questions on 

behalf of either side, but that you retain the neutral and detached 

role of fact finders and decision makers you have been appointed to 

serve for this trial.   
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  Do you see the question forms near where you're seated?  

Okay.  That's how we use those, if there are questions.   

  Trial Counsel, are you ready to call your first witness?   

 TC [LCDR STONE]:  Yes, sir, we are.   

 CDC [MR. SCHNEIDER]:  Your Honor, I neglected to tell you that 

our technology folks need three minutes to reorient the podium.   

 MJ [CAPT ALLRED]:  Let it be done.  Do we need to send a 

messenger to go locate this witness and bring him to the courtroom?  

What's the name?  Is this Major ?  

  Bailiff, would you go get Major , please?   

 TC [LCDR STONE]:  I've been requested that we rotate translators 

upstairs.   

 MJ [CAPT ALLRED]:  Okay.  Well, if it's time for translator 

rotation, then this would be a good time to make a shift.   

[The witness entered the courtroom.] 

 MJ [CAPT ALLRED]:  Major  has previously testified in the 

proceeding and has already been sworn.   

  Please have a seat, Major .  Thank you.   

  Please consider yourself to still be under oath.   
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 WIT [MAJ ]:  Yes, sir. 1 
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MAJOR , U.S. Army, was recalled as a witness for the 

prosecution, was previously sworn, and testified as follows: 

     DIRECT EXAMINATION 

Questions by the trial counsel: 

 Q [LTCR STONE]:  Are you Major , U.S. Army?   

A [MAJ ]:  Yes, I'm Major , U.S. Army.  

Q [LCDR STONE]:  Did you serve in Operation Enduring Freedom 

from November through December of 2001?  

A [MAJ H]:  Yes, I did.  

Q [LCDR STONE]:  And what was your mission?  

A [MAJ ]:  My mission was to deny my area of operations in 

Southeastern Afghanistan to Taliban and al Qaeda forces.  

Q [LCDR STONE]:  And how large a force were you in charge of?  

A [MAJ ]:  I had 16 U.S. personnel, including myself.  

Q [LCDR STONE]:  And how many anti-Taliban local forces?  

A [MAJ ]:  Approximately 600 to 800 anti-Taliban forces.  

Q [LCDR STONE]:  Why the disparity in number?  

A [MAJ ]:  The number of anti-Taliban forces would 

fluctuate based on local conditions.  I mean, we would be receiving 

recruits some days, other days since many of the people--many of the 

soldiers in the ATF force were locals, they would go home to attend 

to issues, be gone for a few days and then come back, maybe bring 
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their brother or cousin at that time.  So the numbers were constantly 

fluctuating. 
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TC [LCDR STONE]:  Sir, if I could have shown up on the screen 

and to the judge, Prosecution Exhibit 1.   

MJ [CAPT ALLRED]:  Of course, you may show that to the witness.   

TC [LCDR STONE]:  May I please show that to the witness?   

Q [LCDR STONE]:  Major , do you see what has been marked as 

a prosecution exhibit?  

A [MAJ ]:  Yes, I do.  

Q [LCDR STONE]:  Could you please identify that?  

A [MAJ ]:  That is a map of the country of Afghanistan.  

TC [LCDR STONE]:  And if you could, could you please----I would 

like to move to have it admitted into evidence.   

MJ [CAPT ALLRED]:  I don't think there's any objection to this 

map of Afghanistan.  It may be admitted as Prosecution Exhibit 1. 

Q [LCDR STONE]:  And if you could, would you mark on the screen 

what your area of operation was?   

MJ [CAPT ALLRED]:  Why don't we go ahead and publish this on the 

overhead screens as well.   

A [MAJ ]:  My area of operations encompassed this whole 

area of Afghanistan [indicating on the monitor].   

Q [LCDR STONE]:  And---- 
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MJ [CAPT ALLRED]:  Can the court reporter capture that?  Why 

don't you go ahead and continue your examination.  We'll ask the 

court reporter to capture that as 1-A. 
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Q [LCDR STONE]:  Major , I'd like to ask you now if you 

could come up and identify the map that's sitting right here in front 

of the members.  Is that a cutout area of your area of operations?   

A [MAJ ]:  This is the--I'm sorry.  This is the eastern 

area part of my area of operations.  It includes the city of 

Kandahar, Spin Boldak, the Afghanistan-Pakistan border, the town of 

Takteh-Pol, Tarnak Farms, Kandahar International Airport, the Highway 

4 that ran from Spin Boldak and Chaman through Takteh-Pol, by the 

airport, and to the city of Kandahar.   

Q [LCDR STONE]:  What is the importance of Highway 4?   

A [MAJ ]:  Highway 4 was the primary supply route or main 

supply route between Pakistan and Kandahar in this part of 

Afghanistan.   

Q [LCDR STONE]:  Were you engaged in a battle the night before 

you took Takteh-Pol?  

A [MAJ ]:  Yes, sir, I was.  

Q [LCDR STONE]:  Was that date November 23, 2001?  

A [MAJ ]:  Yes.   
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Q [LCDR STONE]:  Could you please explain what happened on 

November 23, 2001?  
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A [MAJ ]:  On the---- 

MJ [CAPT ALLRED]:  Commander, I'm just going to invite the 

witness to sit down, unless you need to have him remain standing at 

the map any longer.   

TC [LCDR STONE]:  Two or three more questions as he moves 

through it.   

MJ [CAPT ALLRED]:  Okay.  

A [MAJ ]:  On the evening of the night of the 23rd of 

November, my forces were positioned just to the east of Takteh-Pol in 

a long column formation.  I had advanced elements ready at the 

outskirts of Takteh-Pol in negotiating with Taliban.   

TC [LCDR STONE]:  Let the record reflect that the witness 

pointed to those areas described on what you actually pointed on the 

map.   

Q [LCDR STONE]:  Go ahead, sir.  And what happened?  How was 

there an engagement?  Could you explain the engagement?   

A [MAJ ]:  During the negotiations with the Taliban, they 

used it as a ruse to get my advanced elements in a three-way ambush 

near the town of Takteh-Pol just after dusk.  Essentially, they 

kicked off the ambush and we were caught in a three-way ambush.  The 

force extracted ourselves using air support and pulled back east to 
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Takteh-Pol several miles to consolidate our position and establish a 

defensive perimeter.   
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The rest of the night and through the early morning we were 

engaged with Taliban forces that were trying to outflank us from the 

north and the south and even from the east.  And we pretty much beat 

back those attacks during the rest of the evening, into the early 

morning of the 24th.   

Q [LCDR STONE]:  Did you capture any prisoners that evening?  

A [MAJ ]:  That evening, we captured approximately 30 to 35 

Taliban prisoners.   

Q [LCDR STONE]:  And what were they wearing?  

A [MAJ ]:  They were wearing traditional Pashtun clothing, 

with black turban headdress.   

Q [LCDR STONE]:  Would you describe any of it as a military 

uniform?  

A [MAJ ]:  Not a military uniform as we know it.  But it 

was probably consistent with the Taliban uniform at the time.   

Q [LCDR STONE]:  Any rank structure?  

A [MAJ ]:  None that we could identify.  

Q [LCDR STONE]:  Now, did you eventually move into Takteh-Pol?  

A [MAJ ]:  Yes, we did.  The next morning we entered the 

town of Takteh-Pol.  
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Q [LCDR STONE]:  Could you please explain on the map and then 

orally how you did that?  
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A [MAJ ]:  Early the next morning after the sun came up, we 

positioned ourselves on a ridge line overlooking the city of Takteh-

Pol--or the town of Takteh-Pol, and we did some preparatory air 

strikes.  And then I had three elements move in, one from the north, 

one from the south, and one directly at the town in Takteh-Pol.   

Once we secured the road north and south to Takteh-Pol, the main 

element entered the town, and we cleared it building by building.   

TC [LCDR STONE]:  If you would take a seat, and at one point 

later we will have you step back up to the map.   

At this point, I would like to have the military Judge 

review the next series of four photographs, sir.   

MJ [CAPT ALLRED]:  Are these the same ones that we saw at the 

December hearing?   

TC [LCDR STONE]:  There are two different ones, sir.   

MJ [CAPT ALLRED]:  Okay. 

A [MAJ ]:  Your Honor? 

MJ [CAPT ALLRED]:  Sure.  Help him.  This is technology week, it 

looks like.  Okay [examining the four photos].  The next photo.  The 

next.  And the last.  Okay.  Very good.   

You can show those to the witness and have him authenticate 

them.   
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Q [LCDR STONE]: Major , do you see that first photo?  1 
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A [MAJ ]:  Yes, I do.   

Q [LCDR STONE]:  Can you explain what that is a photograph of?  

A [MAJ ]:  That's a photograph of a mountain or a hill in 

Southeastern Afghanistan.   

Q [LCDR STONE]:  And was that photograph taken in and around the 

city of Takteh-Pol around the 24th of November?  

A [MAJ ]:  Yes.  

Q [LCDR STONE]:  Does that, in your mind, fairly and accurately 

depict parts of the terrain in and around Takteh-Pol?  

A [MAJ ]:  Yes, it does.  

TC [LCDR STONE]:  I would move that that it be admitted into 

evidence, and then be shown and published to the jury.   

MJ [CAPT ALLRED]:  Very well.  Without objection, this will be 

admitted as the next prosecution exhibit in order.   

I think these can be projected on the overhead screen as 

well whenever the witness sees them.   

TC [LCDR STONE]:  Okay.   

Q [LCDR STONE]:  Major , do you recognize that photograph?  

A [MAJ ]:  Yes, I do.  

[END OF PAGE] 
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Q [LCDR STONE]:  And can you please tell us what that is a 

photograph of?  
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A [MAJ ]:  That is a picture of the area around Takteh-Pol.  

You can see in the foreground the--you can see Highway 4 or parts of 

Highway 4.  

Q [LCDR STONE]:  Could you just take one of the pens in the back 

and just kind of mark along, make sure it's clear what is actually 

Highway 4.   

A [MAJ ]:  This is Highway 4 right here.   

TC [LCDR STONE]:  We would move that in, subject---- 

MJ [CAPT ALLRED]:  Very well.   

TC [LCDR STONE]:  We move that that be admitted.   

Next photograph, please.   

Q [LCDR STONE]:  And Major , could you please identify that 

photograph?  

A [MAJ ]:  This photograph is another picture in the 

vicinity of Takteh-Pol.  In the background, you can see more 

mountains.  In the foreground, again, you can see a couple buildings 

from the outskirts of Takteh-Pol, and the actual highway again 

running in the lower right, the lower middle of the picture.   

[END OF PAGE] 
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Q [LCDR STONE]:  Okay.  And that, would again you mark as 

Highway 4, please?   
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TC [LCDR STONE]:  I would now move that this be admitted into 

evidence as well as the next exhibit.  

CDC [MR. SCHNEIDER]:  No objection.   

MJ [CAPT ALLRED]:  Very well.  Are these being numbered 2, 3, 

and 4?  Okay.   

 TC [LCDR STONE]:  And then the next photograph, please. 

Q [LCDR STONE]:  Major , do you recognize this photo?   

A [MAJ ]:  Yes, I do.  

Q [LCDR STONE]:  Could you please explain what this is a picture 

of?  

A [MAJ ]:  This is a picture of Takteh-Pol taken from my 

command post.  You can see in the foreground a small rock wall 

surrounding my command post, one of my U.S. personnel, some vehicles 

and buildings, a portion of Highway 4 right there running--well, 

right there in the right side of the picture in the middle, some 

smoke plumes from impacting rocket rounds.   

Q [LCDR STONE]:  And how do you know those are rocket rounds?  

A [MAJ ]:  Because they were--we were typically under 

sporadic rocket attack; and when they hit the ground and exploded, 

that's the kind of results we would get.   
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Q [LCDR STONE]:  Now, on November 24th, 2001, after you seized 

the city of Takteh-Pol, what did you do?  What did you have your 

forces do?  
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A [MAJ ]:  Once we took the town of Takteh-Pol, we wanted 

to secure it from the inside out.  So we had our ATF forces and some 

of our U.S. personnel clear the buildings, and we established a 

roadblock as part of that security perimeter to the north and south 

of the town.   

Q [LCDR STONE]:  And with the security perimeter, you mean you 

also established checkpoints on Highway 4?  

A [MAJ ]:  Right.  Roadblocks, checkpoints.   

Q [LCDR STONE]:  And, again, forgive me, for those of us that 

don't do the work that you do on the ground.  ATF is Anti-Taliban 

Forces?  

A [MAJ ]:  That's correct.  

Q [LCDR STONE]:  Did any significant events happen at the 

checkpoint?  

 A [MAJ ]:  There were several significant events.  The 

first one was a shooting incident.  There was a lot of gunfire, and 

one person in a vehicle was killed and shot while attempting to 

detonate a grenade.  And one anti-Taliban force personnel was 

injured, wounded.  
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Q [LCDR STONE]:  Now, did you see this event?  1 
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A [MAJ ]:  No, I did not see the event.  

Q [LCDR STONE]:  Okay.  Explain what you were doing and how you 

came to know this event.   

A [MAJ ]:  I was at the building depicted in the picture--

actually, you can't see the building--trying to coordinate and 

establish the defense of Takteh-Pol.  The shooting incident occurred.  

Once the shooting stopped, I started asking for reports about what 

happened and began making my way there.   

I had several people running up to me or coming up to me giving me 

reports, not only on that incident, but other activities that were 

going on around the town at the time.   

Q [LCDR STONE]:  And did you go to the checkpoint itself?  

A [MAJ ]:  I began making my way to the checkpoint, and I 

made it to observation distance where I could actually see it.  At 

that point, I recall someone reported to me that a second vehicle had 

been stopped and the occupant had fled.  And so at that point I was 

concerned we had someone loose inside our perimeter, and I was pretty 

upset about that.  I ordered that this guy be apprehended or caught, 

and then I moved back to the CP or headquarters.   

Q [LCDR STONE]:  Did you see the individual at this time?  

A [MAJ ]:  No, I did not.  
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Q [LCDR STONE]:  Did you eventually hear additional gunfire?  1 
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A [MAJ ]:  Not too long afterwards there was another 

shooting incident in the same area.  Again, I was back at the 

headquarters.  I again moved back toward or made my way back toward 

the roadblock checkpoint.  Again, I was receiving numerous reports.  

This time I got up there, and I saw two vehicles there again and one 

person was being led away.   

Q [LCDR STONE]:  Would you describe the vehicles that you saw 

the second time you got to the checkpoint.   

A [MAJ ]:  The two vehicles there, one was a hatchback, 

light colored four-door, and the other was a van with a red crescent 

on it--a white van with a red crescent on it.   

Q [LCDR STONE]:  And which van was--or, I'm sorry.  Which 

vehicle was closest to your position in Takteh-Pol?  

A [MAJ ]:  The white van was the closest to my position.   

Q [LCDR STONE]:  And explain what you saw.  Well, you testified 

that you saw an individual being led away.   

A [MAJ ]:  That's correct.  

Q [LCDR STONE]:  Can you describe that individual?  

A [MAJ ]:  Just briefly.  Actually, I didn't really get a 

good look at him.  He was just being led away by two people, and I 

wouldn't be able to identify him then at that point who he was.   
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Q [LCDR STONE]:  Could you describe what he was wearing? 1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

A [MAJ ]:  He was wearing, it was confirmed later, a 

sweater.  But I really couldn't say.  Just clothes.   

Q [LCDR STONE]: When you say---- 

A [MAJ ]:  Local clothes.  

Q [LCDR STONE]:  ----a sweater, do you remember any outstanding 

features with regard to the sweater?  

A [MAJ ]:  Well, it just seemed out of place.  Most of the 

people weren't wearing anything like it, so I thought it was kind of 

unusual.  But that was as much thought as I put into it at that 

point.   

Q [LCDR STONE]:  What happened when you got to the checkpoint?  

What did you do?  

A [MAJ ]:  Well, the first thing I did was take a quick 

peek inside the van.  I'm sure other people are telling me other 

things and giving me different reports and status reports of what 

happened at that time.  And then I walked over to the second vehicle, 

because someone told me, "Hey, sir, you need to look at this.  You 

need to look at this."  And I looked in there, in the back of the 

vehicle, and there were two SA-7s.   

Q [LCDR STONE]:  Are you familiar with what an SA-7 is?  

A [MAJ ]:  Yes, sir, I am.  

TC [LCDR STONE]:  Sir, may I approach?   
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MJ [CAPT ALLRED]:  You may.   1 
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TC [LCDR STONE]:  Let the record reflect I'm handing the witness 

what is a--well, we'll let him describe what it is.   

Q [LCDR STONE]:  Major , what is that?   

A [MAJ ]:  This is a training mockup of an SA-7.  

Q [LCDR STONE]:  And are you familiar with what an SA-7 does?  

A [MAJ ]:  Yes.  

Q [LCDR STONE]:  Or what it's used for?  

A [MAJ ]:  SA-7 is used to shoot down aircraft.   

Q [LCDR STONE]:  And could you describe the components of the 

SA-7?  

A [MAJ ]:  This part here, the long tube that's over a 

meter and a half long is the actual missile component.  This part 

here is the launcher unit, and it's necessary to be attached to the 

missile component to fire the SA-7.  

Q [LCDR STONE]:  Now, is that training mockup missing another 

piece?  

A [MAJ ]:  There's a thermal battery that goes to the front 

that powers the unit.   

Q [LCDR STONE]:  Is this the type of weapon that you saw in the 

car in the hatchback?  

A [MAJ ]:  Well, I saw the missiles itself.  I didn't see 

the launcher units with the missiles.  
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TC [LCDR STONE]:  Your Honor, if I may?   1 
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MJ [CAPT ALLRED]:  You may.   

TC [LCDR STONE]:  Let the record reflect that I'm retrieving the 

training mockup of the SA-7.   

MJ [CAPT ALLRED]:  Do you propose to have a photograph of that 

substituted in the record of trial?   

TC [LCDR STONE]:  Yes, sir.  Absolutely.   

MJ [CAPT ALLRED]:  Okay.  So Prosecution Exhibits 2, 3, 4, and 5 

are the photographs.  This will be Prosecution Exhibit 6, all of 

which are admitted without defense objection.   

Q [LCDR STONE]:  Major , who had operational aircraft in 

theater at that time?  

A [MAJ ]:  Just the U.S.   

Q [LCDR STONE]:  Were any of your local Afghan forces carrying 

SA-7s?  

A [MAJ ]:  No, they were not.  

Q [LCDR STONE]:  Why do you know that?  

A [MAJ ]:  When I first linked up with them, we did an 

inventory of most of their weapons systems, especially their heavier 

weapons systems, and there were no SA-7s.   

TC [LCDR STONE]:  If we may have the next photograph.   

MJ [CAPT ALLRED]:  You may show this to the witness and to the 

gallery.   
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Q [LCDR STONE]: Major , do you recognize that photograph?  1 
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A [MAJ ]:  Yes, I do.  

Q [LCDR STONE]:  Can you explain what that is a picture of?  

A [MAJ ]:  It's a picture of the two SA-7 missiles.   

Q [LCDR STONE]:  And where did those missiles come from?  

A [MAJ ]:  Those missiles came from the vehicle that was 

stopped at the checkpoint.  

Q [LCDR STONE]:  And does that picture fairly and accurately 

depict? 

A [MAJ ]:  Yes, it does.  

TC [LCDR STONE]: We would have that admitted into evidence as 

well.   

CDC [MR. SCHNEIDER]:  No objection.   

MJ [CAPT ALLRED]:  Very well.  Without objection, that will be 

admitted into evidence.   

Q [LCDR STONE]:  Now, whose vehicle are those SA-7s sitting on?   

A [MAJ ]:  Those vehicles--well, that vehicle is one of my-

-one of the U.S. personnel force's vehicle.  I'm not sure which 

vehicle it is, but it's one of ours.   

Q [LCDR STONE]:  What did you do with the missiles?  

A [MAJ ]:  I ordered the missiles destroyed.   

Q [LCDR STONE]:  And did you know if they were destroyed?  

A [MAJ ]:  Yes, I do.  
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Q [LCDR STONE]:  And are there pictures of those missiles being 

destroyed?  
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A [MAJ ]:  Yes, there are. 

TC [LCDR STONE]:  I'll show the next two pictures, sir.   

CDC [MR. SCHNEIDER]:  No objection to either one.   

MJ [CAPT ALLRED]:  Very well.  These can be shown to the witness 

and to the gallery, and they will be admitted without objection.   

Q [LCDR STONE]:  And is that---- 

A [MAJ ]:  Yes.  These are the picture of the destroyed 

missiles.   

MJ [CAPT ALLRED]:  Is there another photo?   

TC [LCDR STONE]:  And then the next photograph as well, sir.   

MJ [CAPT ALLRED]:  Very well.   

Q [LCDR STONE]:  And if you could describe that?  

A [MAJ ]:  That's a picture of one of the SA-7s destroyed.  

Q [LCDR STONE]:  Did you take those pictures?  

A [MAJ ]:  I did not take these pictures.  

Q [LCDR STONE]:  How did you come in contact?  How did you get 

them?  

A [MAJ ]:  When I ordered them destroyed, my team members 

brought these pictures to me as proof of destroying the SA-7s.  
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Q [LCDR STONE]:  Okay.  And you've got no reason to believe that 

they're not authentic?  
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A [MAJ ]:  That's them.   

Q [LCDR STONE]:  Okay.   

A [MAJ ]:  There's no reason not to.  

Q [LCDR STONE]:  Major , you saw the individual being led 

away, in the courtroom?  

A [MAJ ]:  Yes, I did.  

Q [LCDR STONE]:  I'm sorry.  You saw the individual being led 

away in Takteh-Pol.  Do you see that individual in the courtroom?  

A [MAJ ]:  Yes.  

Q [LCDR STONE]:  Could you please identify him?  

A [MR. ]: It's the person sitting over here.  

TC [LCDR STONE]:  Let the record reflect that Major  has 

identified the accused.   

MJ [CAPT ALLRED]:  Very well.   

Q [LCDR STONE]:  Do you know him now as Salim Hamdan?  

A [MAJ ]:  Yes, I do.  

Q [LCDR STONE]:  Was there a time when you actually viewed the 

accused in Takteh-Pol where you could be able to see his face?  

A [MAJ ]:  No.  I don't think I saw his face other than in 

pictures that we took of him.   

  1941



  

Q [LCDR STONE]:  But you were shown pictures of the accused in 

Takteh-Pol?  
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A [MAJ ]:  Yes.  

TC [LCDR STONE]:  Your Honor, may I approach?   

MJ [CAPT ALLRED]:  You may.   

Q [LCDR STONE]:  Major , do you recognize that photograph?  

A [MAJ ]:  Yes, I do.  

Q [LCDR STONE]:  And what's that a photograph of?  

A [MAJ ]:  That's a photograph of Mr. Hamdan.  

Q [LCDR STONE]:  And do you know when that photograph was taken?  

A [MAJ ]:  That picture was taken right after he was taken 

into custody.   

Q [LCDR STONE]:  And who took that photograph?  

A [MAJ ]:  We had some of our Afghan soldiers take that 

photograph.   

Q [LCDR STONE]:  And were you shown that photograph?  

A [MAJ ]:  Yes, we were.  Or, I was.  

Q [LCDR STONE]:  How can you link--you were shown that 

photograph while you were in Takteh-Pol?  

A [MAJ ]:  Yes.  Immediately after it was taken.  

Q [LCDR STONE]:  Now, how can you link the accused, this 

photograph, and the individual that you saw being led away?  

A [MAJ ]:  By the sweater that was being worn. 

  1942



  

Q [LCDR STONE]:  And is that the sweater that you described 

earlier?  
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A [MAJ ]:  Right.  That is the sweater.  

TC [LCDR STONE]:  Your Honor, if I may retrieve the photograph?   

MJ [CAPT ALLRED]:  I would like to look at it before you take it 

back, if I may.   

Now, you took this out of an envelope marked "SECRET."  The 

document itself isn't marked.  Is this a classified photograph?   

TC [LCDR STONE]:  Yes, sir, it is.   

MJ [CAPT ALLRED]:  Okay.  Why don't you return that to trial 

counsel.  And you're offering it into evidence?   

TC [LCDR STONE]:  Yes, sir.   

MJ [CAPT ALLRED]:  Any objection from the defense?   

CDC [MR. SCHNEIDER]:  No objection.   

MJ [CAPT ALLRED]:  Very well.  Without objection, that 

photograph may be admitted as the next prosecution exhibit in order.   

CDC [MR. SCHNEIDER]:  I would ask that, once admitted, Mr. 

Hamdan be permitted to look at it.  He's curious.   

MJ [CAPT ALLRED]:  Yes, of course.   

  Are you going to retain custody of that, or give it to the 

court reporter?   

TC [LCDR STONE]:  I will give it to the court reporter as soon 

as we go through the next photographs, sir.   
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MJ [CAPT ALLRED]:  Fair enough.   1 
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Members, you will be able to have this photograph when you 

retire to deliberate.   

TC [LCDR STONE]:  And I anticipate publishing it here in just a 

couple minutes, sir.   

Q [LCDR STONE]:  How many days did you retain custody of the 

accused and the other individual?  

A [MAJ ]:  Approximately, seven days.  

Q [LCDR STONE]:  After you captured him, did you personally 

secure him?  

A [MAJ ]:  I did not personally secure him.  

Q [LCDR STONE]:  What did you do?  

A [MAJ ]:  I assigned that responsibility to one of the 

U.S. personnel in my detachment.   

Q [LCDR STONE]:  Do you know what person was directly 

responsible for his care and well-being?  

A [MAJ ]:  Yes, I do.  

Q [LCDR STONE]:  Is that person going to testify today as 

Sergeant Major A?  

A [MAJ ]:  Yes.  

[END OF PAGE] 
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Q [LCDR STONE]:  Why did you personally direct that an American 

soldier be responsible for him?  
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A [MAJ ]:  For a number of reasons.  First, I wanted to 

make sure he was safe and secure from possible retribution from any 

of the Afghan soldiers.  Second, I wanted to also make sure that he 

was healthy and well taken care of.  And we probably had a better 

capability of doing that according to our standards than, say, the 

Afghan standards of doing that.   

Q [LCDR STONE]:  Were you worried about possible Afghan forces 

killing the accused?  

A [MAJ ]:  Yes, I was.  

Q [LCDR STONE]:  And why is that?  

A [MAJ ]:  Some of them, we had had--we got the word had 

talked about just murdering the Arabs outright.   

Q [LCDR STONE]:  Were you worried about your own safety?  

A [MAJ ]:  I was always worried about my own safety.  

Q [LCDR STONE]:  Was that photograph that you viewed, that was 

what the accused was wearing when he was captured?  

A [MAJ ]:  Yes, it was.  

Q [LCDR STONE]:  Did you take into custody another person on 24 

November?  

A [MR. ]: Yes, we did.  

  1945



  

Q [LCDR STONE]:  Describe how he was taken into custody, if you 

can.   
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A [MAJ ]:  He was in the third vehicle that was stopped, 

the van.  The van--I didn't see it, but reported to me, the van was 

stopped in a hail of gunfire, apparently, and the two other occupants 

in the vehicle were killed, and he had survived the shooting 

incident.  And then at that point he was taken into custody.   

Q [LCDR STONE]:  But you did not witness the gunfire?  

A [MAJ ]:  No.  This occurred during the second shooting 

event.  

Q [LCDR STONE]:  And you didn't--did you see the second person 

being led away?  

A [MAJ ]:  No, I did not.  

Q [LCDR STONE]:  Have you seen a--well, did you direct him to be 

cared for in the same manner in which the accused was?  

A [MAJ ]:  Yes, sir, I did.  

Q [LCDR STONE]:  And was a photograph also taken of him at the 

time of capture?  

A [MR. ]: Yes, it was.   

TC [LCDR STONE]:  Your Honor, if I may approach?   

MJ [CAPT ALLRED]:  Okay.   

CDC [MR. SCHNEIDER]:  To the extent this helps, there will be no 

objection if and when it's offered.   
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TC [LCDR STONE]:  Showing it to---- 1 
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MJ [CAPT ALLRED]:  Very well.  I think I heard the defense 

counsel say no objection.  This will be admitted--I'm sorry.  Give 

the witness a chance to look at it.   

Q [LCDR STONE]:  Major , is that the other individual that 

was taken into capture?  

A [MAJ ]:  Yes, it was.  

Q [LCDR STONE]:  And do you, is that the same--were you shown 

that picture shortly there, contemporaneous or shortly after his 

capture?  

A [MR. ]: Yes, I was. 

TC [LCDR STONE]:  Your Honor, may I approach?   

MJ [CAPT ALLRED]:  You may.   

TC [LCDR STONE]:  Let the record reflect that I've retrieved the 

photograph from the witness and am handing it to the court reporter 

for identification, of which then, sir, I move that they be published 

to the jury.   

MJ [CAPT ALLRED]:  Well, as soon as the bailiff returns, we will 

publish those to the senior member.  These are classified documents, 

so I will ask you to return them to the court reporter before we 

adjourn here.  But you can pass them around and look at them while 

the witness is testifying.   
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As a matter of fact, if you want to hand them to the senior member, 

that will be fine.   
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Q [LCDR STONE]:  Were you the person that most directly 

interacted with these prisoners?  

A [MAJ ]:  No, I was not.  

Q [LCDR STONE]:  At any time, did you attempt to have the two 

individuals interrogated?  

A [MAJ ]:  Yes.  We eventually had them interrogated.  

Q [LCDR STONE]:  Did you participate in these interrogations?  

A [MAJ ]:  No, I did not.  

Q [LCDR STONE]:  Why not?  

A [MAJ ]:  The interrogations were a minor matter for me.  

At this point, I was in the middle of a big fight, a long-running 

battle around Kandahar airport and Takteh-Pol itself.   

Q [LCDR STONE]:  And how long did you stay in Takteh-Pol?  

A [MAJ ]:  Approximately, 11 to 13 days.  Something like 

that.  

Q [LCDR STONE]:  Eventually, you did move out of Takteh-Pol and 

into Kandahar?  

A [MAJ ]:  Yes, we did.  

Q [LCDR STONE]:  Do you remember a radio being seized during the 

checkpoint?  

A [MAJ ]:  Yes, I do.  
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Q [LCDR STONE]:  Okay.  And who were you told that the radio 

came from?  
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A [MAJ ]:  I was told it came from one of the Arabs--or, 

one of the dead Arabs.   

Q [LCDR STONE]:  When you left Takteh-Pol, did you eventually 

participate fighting in and around the city of Kandahar?  

A [MAJ ]:  Yes, I did.  

Q [LCDR STONE]:  Okay.  Would it be helpful for you to use the 

map to explain your objectives and where you went?  

A [MAJ ]:  Sure.  If it's all right.   

Q [LCDR STONE]:  Okay.  Would you please explain when you left 

Takteh-Pol, and then where you went and where you encountered the 

stiffest resistance.   

A [MAJ ]:  During the fighting around Takteh-Pol, I managed 

to push out a checkpoint further to the south of this ridge line.  

And we battled--you can't really see--from this ridge line north to 

the Argistanwadi.  Significant battles there.  Continued north to 

Kandahar airport.  Had a pretty significant, several engagements 

there in and around Kandahar airport.  And this occurred from 

approximately that date, the 24th, 25th, all the way through the 6th 

and 7th of December. 

In the meantime, we were engaging troops or al Qaeda, 

Taliban forces throughout the vicinity of Tarnak Farms.  And I even 
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had scouting elements from my ATF forces all the way out to the west 

and trying to enter Kandahar from that direction.   
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The most significant contact, though, and when we were 

encountering al Qaeda forces primarily was during the approach in the 

battle for Kandahar Air Field.   

TC [LCDR STONE]:  Okay.  Thank you, sir.   

Sir, if I can retrieve the map.   

MJ [CAPT ALLRED]:  Why don't you set it out of the way for now, 

and then I'm sure they'll move it back if they'd like.   

TC [LCDR STONE]:  Okay.  The map has been removed, sir.   

Q [LCDR STONE]:  Major , what did you do with the vehicle 

that had the SA-7s in it?  

A [MAJ ]:  The vehicle that had the SA-7--once we secured 

it and then eventually searched it and cleared it, and then since it 

was still a functioning vehicle we recycled it into our fleet of 

vehicles to be used by our forces.  

Q [LCDR STONE]:  When you say searched it and cleared it, did 

you participate in that?  

A [MAJ ]:  No, I did not.  

Q [LCDR STONE]:  Do you have any personal or firsthand knowledge 

about what was taken out of the car?  

A [MAJ ]:  Well, the SA-7s were taken out of the vehicle.  

And then what was reported to me was numerous documents and money, et 
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cetera, those kind of things.   1 
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Q [LCDR STONE]:  Can you identify anything other than the SA-7s-

--- 

A [MAJ ]:  No.  

Q [LCDR STONE]:  ----that came out of that car?  

A [MAJ ]:  No, I could not.   

TC [LCDR STONE]:  If we could---- 

MJ [CAPT ALLRED]:  You can show this to the witness. 

TC [LCDR STONE]:  Okay. 

MJ [CAPT ALLRED]:  And to the gallery, for that matter, I think.   

CDC [MR. SCHNEIDER]:  Exhibit number, please?   

MJ [CAPT ALLRED]:  Number 12.  

[Prosecution Exhibit 12 for identification was shown to the witness.]   

Q [LCDR STONE]:  Major , do you recognize that vehicle?  

A [MAJ ]:  Yes, I do.  

Q [LCDR STONE]:  And what is that?  

A [MAJ ]:  That is one of the vehicles that our forces 

used.  It was one of the vehicles that we obtained from the 

checkpoint.  

Q [LCDR STONE]:  Is that the vehicle that had the SA-7s in them?  

A [MAJ ]:  I believe it was.   
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Q [LCDR STONE]:  Is this the vehicle that you saw---- 1 
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TC [LCDR STONE]:  Your Honor, I move that this be moved into 

evidence next.   

MJ [CAPT ALLRED]:  12.  

CDC [MR. SCHNEIDER]:  I join in the offer.  No objection.   

MJ [CAPT ALLRED]:  Join in the offer.  Prosecution Exhibit 12 is 

admitted by mutual request of the parties. 

Q [LCDR STONE]:  Again, the next paragraph, please.   

TC [LCDR STONE]:  But I would ask that this not be shown to the 

gallery yet, sir, as it would only be conditionally reviewed by Major 

 for later further identification.   

MJ [CAPT ALLRED]:  Okay.  Why don't you show that to the 

witness.  Can you see this?   

CDC [MR. SCHNEIDER]:  Yes.  There will be no objection.   

MJ [CAPT ALLRED]:  Very well.  You can show this to the witness.   

Q [LCDR STONE]:  Can you see the photograph?  

A [MAJ ]:  Yes, I can.   

Q [LCDR STONE]:  Does that photograph look similar in make and 

model as the vehicle that was found to have the SA-7s?  

A [MAJ ]:  It appears to be the same make and model.   

Q [LCDR STONE]: And then, Major , did you actually see the 

SA-7s in that silver car or light-colored vehicle?  

A [MR. ]: Yes, I did.  
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MJ [CAPT ALLRED]:  This image that the witness is looking at now 

must have a number.  Is this 13, Prosecution Exhibit 13 for 

identification not yet offered?   
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TC [LCDR STONE]:  Correct.  And you can take it down, and we'll 

be holding that for later.   

MJ [CAPT ALLRED]:  Very good.   

Q [LCDR STONE]:  Do you remember testifying in December of 2007?  

A [MAJ ]:  Yes.  I do remember testifying.   

Q [LCDR STONE]:  Okay.  Do you remember your testimony being a 

little different with regards to the number of the types or the 

events as they were-- 

A [MAJ ]:  Yeah, there were probably some variations.  Yes, 

I do recall.  

Q [LCDR STONE]:  Do you--especially with regards to the number 

of incidents at the checkpoint?  

A [MAJ ]:  Yes.   

Q [LCDR STONE]:  Have you had the opportunity to reflect on what 

happened as well as your testimony?  

A [MAJ ]:  Yes, I have.  I've thought about it.  

Q [LCDR STONE]:  And is it more accurate today than it was in 

December?  

A [MAJ ]:  Yes.  There's a couple things I remembered more 

distinctly.   
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TC [LCDR STONE]:  Okay.  I have no further questions, sir.   1 
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MJ [CAPT ALLRED]:  Very good.  Thank you.  Mr. Schneider.   

CROSS-EXAMINATION 

Questions by the defense counsel: 

 Q [MR. SCHNEIDER]:  Good morning, Major .   

 A [MAJ ]:  Good morning, sir.   

  Q [MR. SCHNEIDER]:  I'm Harry Schneider.  We met in December.   

 A [MAJ ]:  Okay.   

  Q [MR. SCHNEIDER]:  Did you know that you're the very first 

witness in this trial to testify?   

 A [MAJ ]:  Yes.  I'm aware of that.  

  Q [MR. SCHNEIDER]:  And as the very first witness in this trial 

to testify, what light can you shed, if any, on what Mr. Hamdan was 

doing between February 1996 and November 23 or 24, 2001, just before 

you saw him?  

 A [MAJ ]:  I'm not sure.  Other than---- 

 Q [MR. SCHNEIDER]:  Do you have any personal knowledge of those 

events?  

 A [MAJ ]:  Prior to that?   

 Q [MR. SCHNEIDER]:  His activities during that time?  

 A [MAJ ]:  No.  
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 Q [MR. SCHNEIDER]:  Exhibit 10, the photograph.  And I'm not 

quite sure I have the number right, but the photograph of Mr. Hamdan. 
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Would you take a look at that again?   

 MJ [CAPT ALLRED]:  Bailiff, would you retrieve that from the 

senior member, please, and give it to the witness?   

 Q [MR. SCHNEIDER]:  And then take a look as long as you need to.  

I'm going to ask you a couple questions about it, but I would like, 

if I could, to have it back here or an electronic image.   

 MJ [CAPT ALLRED]:  Sure.   

 Q [MR. SCHNEIDER]:  You can look at it as long as you need, and 

then hand it to the bailiff, and then I think he will hand it to me.   

 A [MAJ ]:  Okay.   

 Q [MR. SCHNEIDER]:  This won't take long.   

 A [MAJ ]:  All right.   

 Q [MR. SCHNEIDER]:  I know there was a lot going on the day that 

you met Mr. Hamdan that had nothing to do with him.  Correct?  

 A [MR. ]: That's correct.  

 Q [MR. SCHNEIDER]:  The question is simply this.  Does he look 

different today than he looked that day you met him?  

 A [MAJ ]:  He does.  

 Q [MR. SCHNEIDER]:  And did he look different--does he look 

different in this photograph than he does today?  

 A [MAJ ]:  Yes.  
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 Q [MR. SCHNEIDER]:  I'm not suggesting he's not the person in 

the photograph.  I agree with you, he is.  But tell us how he looks 

different to you.  How would you describe the differences?  
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 A [MAJ ]:  He looks cleaner right now.   

 Q [MR. SCHNEIDER]:  Does he look healthier in any way?  

 A [MAJ ]:  He looks a little thinner.   

 Q He look uninjured today, compared to the photograph, in your 

view?  

 A [MAJ ]:  Does he look uninjured compared?  He was 

uninjured in the photograph.   

 MJ [CAPT ALLRED]:  Let's give it back to the court reporter.   

 CDC [MR. SCHNEIDER]:  It's best to get these things out of my 

hands.   

 Q [MR. SCHNEIDER]:  Before I ask you a question about the 

photographs of the car, tell me if I'm wrong.  Did you say initially 

in your testimony today that the second car you saw was a van?  

 A [MAJ ]:  The third car stopped was a van.  I don't think 

I said what the second car I saw was.   

 Q [MR. SCHNEIDER]:  There were three vehicles?  

 A [MAJ ]:  In the end, the count was three vehicles at this 

point.  

 Q [MR. SCHNEIDER]:  A small silver passenger car?  

 A [MAJ ]:  Right.  
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 Q [MR. SCHNEIDER]:  A small silver-white car.  Correct?   1 
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 A [MAJ ]:  I never said a small silver-white car.  I'm not 

sure---- 

 Q [MR. SCHNEIDER]:  You never saw a small white car.   

 MJ [CAPT ALLRED]:  You said silver-white.  You might be 

confused.   

 CDC [MR. SCHNEIDER]:  I'm sorry.   

 MJ [CAPT ALLRED]:  By that question.   

 A [MAJ ]:  I mean, it could have been.  I might have saw 

it.  Yeah, three vehicles.  One for certain had SA-7s in it.  That 

was the hatchback vehicle.   

 Q [MR. SCHNEIDER]:  What color?  

 A [MAJ ]:  Light-colored.  I believe the silver car, but it 

was definitely a light-colored hatchback.   

 Q [MR. SCHNEIDER]:  Could we see the exhibit, please, Exhibit 7. 

 A [MAJ ]:  One was the van with the red crescent.   

 Q [MR. SCHNEIDER]:  Right.  We'll get to that.   

 MJ [CAPT ALLRED]:  Tech Sergeant Gibbs, are we waiting for you 

to work your magic over there?   

 Q [MR. SCHNEIDER]:  That car?  

 A [MAJ ]:  Right.  
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 Q [MR. SCHNEIDER]:  Missiles?  1 
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 A [MAJ ]:  Probably.  Yes.  Well, I mean, it's a 

light-colored car.  I believe that was the car that the missiles were 

in.  

 Q [MR. SCHNEIDER]:  I don't mean to be too technical, but 

there's a vehicle behind that one which is of a different color?  

 A [MAJ ]:  Right.  

 Q [MR. SCHNEIDER]:  How would you describe the color of the 

vehicle in back?  

 A [MAJ ]:  The white truck.  

 Q [MR. SCHNEIDER]:  And how would you describe the color of the 

vehicle in the foreground?  

 A [MAJ ]:  Light color, silverish color.   

 Q [MR. SCHNEIDER]:  You mentioned that you had the opportunity 

to reflect on your December testimony.  Isn't it true that you've had 

an opportunity to really reflect on it in the last couple of days?  

 A [MAJ ]:  Yes.  

 Q [MR. SCHNEIDER]:  There's nothing wrong with that.  But in 

fact, you've had an opportunity to talk to some people about your 

testimony.  Haven't you?  

 A [MAJ ]:  Yes, I have. 
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 Q [MR. SCHNEIDER]:  Just tell me who you've talked to about your 

December testimony.   
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 A [MAJ ]:  I talked to the prosecution team.  I talked to 

another witness.   

 Q [MR. SCHNEIDER]:  To your knowledge, have you ever corrected 

your testimony from December?  

 A [MAJ ]:  No.  Until---- 

 Q [MR. SCHNEIDER]:  Made any corrections to it?  

 A [MAJ ]:  No.  I mean, there's been some changes, I 

suppose.  But--I guess that's a correction.   

 Q [MR. SCHNEIDER]:  And then the last question on that subject 

is--maybe not the last.  But when you did testify in December, that 

was closer in time to the events you described than today is.  

Correct?  

 A [MAJ ]:  Yes.   

 Q [MR. SCHNEIDER]:  And at the time you testified, there was no 

doubt that you tried to give us--give everyone, give the Court, your 

best, accurate, complete testimony regarding what you saw and heard 

that day in Afghanistan.   

 A [MAJ ]:  Yes.  

 Q [MR. SCHNEIDER]:  Right?  Now, did you understand there was 

sort of a preparation session over the last few days?  

 A [MAJ ]:  Yes.  
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 Q [MR. SCHNEIDER]:  And you kind of, you actually came in and 

you--well, let me ask you this.  Was the last time you sat in that 

witness stand December 5th, 2007?  
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 A [MAJ ]:  No.  

 Q [MR. SCHNEIDER]:  What was the most recent time?  

 A [MAJ ]:  Just a couple days ago.  

 Q [MR. SCHNEIDER]:  And the purpose?  

 A [MAJ ]:  Just rehearsing.  Just to get comfortable, 

answer questions.  

 Q [MR. SCHNEIDER]:  There's nothing wrong with that.  But you 

rehearsed your testimony.  Correct?  

 A [MAJ ]:  That's correct.  

 Q [MR. SCHNEIDER]:  With whom?  

 A [MAJ ]:  With the prosecution.  

 Q [MR. SCHNEIDER]:  I'm going to move to a different topic, and 

that is your statement about the Afghani soldiers who apprehended Mr. 

Hamdan before you saw him.  Did you say something to the effect that 

they would just as soon murder Arabs?   

 A [MAJ ]:  Oh, yeah.  Some of them would just as soon do 

that.  

 Q [MR. SCHNEIDER]:  And that was the basis for your concern 

about his safety.  Correct?  

 A [MAJ ]:  That is correct.  
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 Q [MR. SCHNEIDER]:  Let me ask you a few questions about the 

soldiers under your command.  You were the--and I don't know how 

these things work very well, so forgive me if I bungle it.   
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 A [MAJ ]:  Sure.   

 Q [MR. SCHNEIDER]:  But you were the guy in command.  Right?  

 A [MAJ ]:  That's correct.  

 Q [MR. SCHNEIDER]:  And how many Americans were with you?  

 A [MAJ ]:  16, including myself.  

 Q [MR. SCHNEIDER]:  And how many Afghan soldiers were under your 

command?  A range, if you need to.   

 A [MAJ ]:  Right.  The 600 to 800, as I described before.   

 Q [MR. SCHNEIDER]:  600 to 800, under your command, once you 

joined up with them?  

 A [MAJ ]:  They were under my command.  Right.  

 Q [MR. SCHNEIDER]:  Did every one of the soldiers under your 

command in late November 2001--let me ask it different.  Did everyone 

under your command wear a uniform?  

 A [MAJ ]:  No.  

 Q [MR. SCHNEIDER]:  Who didn't?  

 A [MAJ ]:  Mostly the Afghans.  We weren't able to provide 

them all with full complete uniforms at that point.  

 Q [MR. SCHNEIDER]:  Let's take the Afghans first.   

 A [MAJ ]:  Okay.  
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 Q [MR. SCHNEIDER]:  Not all in uniform?  1 
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 A [MAJ ]:  Not all in uniform.  

 Q [MR. SCHNEIDER]:  Not many in consistent uniform.   

 A [MAJ ]:  Not in consistent.  No.  

 Q [MR. SCHNEIDER]:  Many more just in their native, in effect, 

in that part of the world, street clothes.  Right?  

 A [MAJ ]:  Right.  Pashtun garb.   

 Q [MR. SCHNEIDER]:  You weren't even sure who was going to show 

up each day, right, among the Afghans?  

 A [MAJ ]:  There was a central hard core that we pretty 

much knew was going to be there every day.  But on the edges, I mean, 

we didn't know exactly who was going to be there every day.   

 Q [MR. SCHNEIDER]:  Do you remember using the phrase ragtags 

when you testified in December?  

 A [MAJ ]:  Oh, yes.  

 Q [MR. SCHNEIDER]:  What did you mean by that?  

 A [MAJ ]:  It was pretty much it.  The force was pretty 

ragtag.  I mean, if you looked at them, they weren't dressed, right 

dress, they didn't look the same other than the way they were 

dressing in traditional garb.  But that's what I meant by ragtag.  

 Q [MR. SCHNEIDER]:  And there were forces on the other side of 

the battle who did not wear uniforms, either.  Correct?  

 A [MAJ ]:  That is correct.  
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 Q [MR. SCHNEIDER]:  Some wore traditional garb?  1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

 A [MAJ ]:  Yes.  

 Q [MR. SCHNEIDER]:  You said mostly the Afghans were the ones 

who were not in uniform?  

 A [MAJ ]:  That's correct.  

 Q [MR. SCHNEIDER]:  I would like to ask you another question, 

and pause just a second before you answer it.  Were there any others 

besides the Afghans under your command who did not wear uniforms?  

Yes or no?  

 A [MAJ ]:  Yes.   

 TC [LCDR STONE]:  Your Honor, I'd object to any additional line 

of questioning.   

 MJ [CAPT ALLRED]:  I think Mr. Schneider's been very careful.  

I'm waiting.  But I think we're maybe as far as we can go.   

 CDC [MR. SCHNEIDER]:  I'm thinking we're one question short of 

that.  And I'd like to ask it with the same precaution, that you not 

answer immediately. 

 WIT [MAJ ]:  Okay.   

 TC [LCDR STONE]:  Could I ask if we could approach and have him 

ask the question?   

 MJ [CAPT ALLRED]:  Sure.   

[Side-bar conference.] 
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 MJ [CAPT ALLRED]:  Okay.  The record should reflect that during 

the side-bar conference defense counsel whispered in my ear the 

question he proposed to ask, and I asked him not to ask it out of 

concern for security barriers or boundaries.   
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 Q [MR. SCHNEIDER]:  Let me ask you a little bit about the level 

of skill and competency of soldiers of those under your command.   

 A [MAJ ]:  Okay.  

 Q [MR. SCHNEIDER]:  The combined---- 

 A [MAJ ]:  Okay.  

 Q [MR. SCHNEIDER]:  ----U.S. forces and Afghan forces.  Were 

there varying levels of skill and competency of soldiers?  

 A [MAJ ]:  Yes, there was.  

 Q [MR. SCHNEIDER]:  Let me guess.  Your folks were much more 

skillful and professional than many of the Afghani soldiers?  

 A [MAJ ]:  That's correct.  

 Q [MR. SCHNEIDER]:  Was there any way you could distinguish 

between some of the street garb worn by soldiers under your command, 

Afghans, and civilians on the street in these villages you saw?  

 A [MAJ ]:  No.  Not always.  

 Q [MR. SCHNEIDER]:  That was a problem.  Wasn't it?  

 A [MAJ ]:  It's always a problem.  Yes.  
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 Q [MR. SCHNEIDER]:  And although you personally tried to get 

some uniforms brought in, you were not successful in curing that 

problem?   
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 A [MAJ ]:  That's correct.  

 Q [MR. SCHNEIDER]:  I think I heard you say--and again I'm 

asking, I'm not trying to testify--the enemy was Taliban and al Qaeda 

soldiers?  

 A [MAJ ]:  Yes.  

 Q [MR. SCHNEIDER]:  Combined, both of them, not just one or the 

other?   

 A [MAJ ]:  Right.  Well, that's technically, you'd 

encounter Taliban and then you'd encounter al Qaeda.  And you could 

say they were together, but we didn't always encounter them during 

individual fights, together.   

 Q [MR. SCHNEIDER]:  When you say al Qaeda, have you ever heard 

the phrase Ansars?  

 A [MR. ]: Yes.  

 Q [MR. SCHNEIDER]:  Arabs?  

 A [MAJ ]:  Yeah.  

 Q [MR. SCHNEIDER]:  So when you were referring to al Qaeda, from 

what you experienced in Afghanistan in 2001, "al Qaeda" meant Arabs, 

"Ansars" meant Arabs?  

 A [MAJ ]:  Not always.  I'm sorry.  Not always.   
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 Q [MR. SCHNEIDER]:  Fighting on the other side with the Taliban?  1 
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 A [MAJ ]:  Well, when I say al Qaeda, typically it was 

Arabs.  But we understood there were foreign fighters as well.  

 Q [MR. SCHNEIDER]:  Not necessarily Arab?  

 A [MAJ ]:  That's correct.  They weren't Afghani, that's 

for sure.  

 Q [MR. SCHNEIDER]:  But the al Qaeda soldiers were among the 

enemy Taliban soldiers.  Weren't they?  

 A [MAJ ]:  Not really.   

 CDC [MR. SCHNEIDER]:  Could I ask the witness be shown page 212 

of the transcript of his testimony on December 5, 2007?   

 Q [MR. SCHNEIDER]:  I'm just going to ask you to take a look at 

that page, not all of this.  It has to do with things other than your 

testimony.  Just have a look at that and see if you recognize it.   

 A [MAJ ]:  Sure.   

 Q [MR. SCHNEIDER]:  I also have access to the other one.  

There's a projector here.   

 MJ [CAPT ALLRED]:  I don't know how to use that.  There we go.   

 Q [MR. SCHNEIDER]:  I'm interested in---- 

 CDC [MR. SCHNEIDER]:  If I may show the transcript, page 212, 

lines 1 through 11.  I'd like to ask the witness also see it.   

 MJ [CAPT ALLRED]:  Yes.  You may do that.   
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 Q [MR. SCHNEIDER]:  Do you remember being asked the following 

questions back then.  Let me ask you one question just to see if it 

refreshes your recollection in any way.  Did the enemy forces, based 

on the intelligence that you received, consist of any Arab fighters 

who were not necessarily al Qaeda?  And your answer:  No.   
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 A [MAJ ]:  That's correct.  

 Q [MR. SCHNEIDER]:  And do you recall being asked:  So, as far 

as you were concerned, any non--generally speaking, non-Taliban 

soldiers among the enemy were al Qaeda?   

And your answer:  Yes, that's a fair assumption.   

Fair enough?  

 A [MAJ ]:  Yeah.  

 Q [MR. SCHNEIDER]:  No big deal.  I just---- 

 A [MAJ ]:  Right.   

 Q [MR. SCHNEIDER]:  And, in general, isn't it true that when we 

talk about competency and skill and effectiveness of the soldiers, 

the al Qaeda soldiers you encountered among the enemy were more 

ferocious than the Taliban soldiers, weren't they, based on your 

experience?  

 A [MAJ ]:  Well, I don't know about competency and skill as 

soldiers or warriors.   

 Q [MR. SCHNEIDER]:  Let's go with tenacity.   

 A [MAJ ]:  Okay.  That's probably a better way.  Sure.   
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 Q [MR. SCHNEIDER]:  And that's the way you described it in 

December.  Correct?  
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 A [MAJ ]:  Right.  

 Q [MR. SCHNEIDER]:  Tell me, do you have a sense, kind of a 

quick laundry list of those things that, over the course of your 

preparation in the last few days, you think you might have gotten 

wrong in December?  I don't want to waste your time by going through-

--- 

 A [MAJ ]:  Sure.  Are we still talking about tenacity, or 

are we moving on at this point?   

 Q [MR. SCHNEIDER]:  No.  Sorry, I've gone back to---- 

 A [MAJ ]:  Yeah.  Just a couple things.  I mean, you sit 

there and you think about it, and then, oh, yeah.  I remember now one 

of the translators coming up and telling me he's all freaked out 

about one of the personnel in the second vehicle, or the only 

personnel in the second vehicle--person in the second vehicle jumped 

out and was hiding inside our perimeter.  Oh, yeah, now I was upset 

about that because we had someone loose inside of our perimeter so I 

couldn't establish security.  So I remembered that.  And that 

happened between the first shooting event and the second shooting 

event.   
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 Q [MR. SCHNEIDER]:  In your experience, and based on the 

intelligence you received and what you saw over there, generally 

speaking, were the al Qaeda fighters--did they resist when they were 

captured?  Generally speaking.   
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 A [MAJ ]:  Did they resist when they were captured?   

 Q [MR. SCHNEIDER]:  Yeah.  Well, did they try to avoid capture 

or---- 

 A [MAJ ]:  Are we talking about---- 

 Q [MR. SCHNEIDER]:  Dead-enders?   

 A [MAJ ]:  That's probably a good way to say it.  They were 

dead-enders.  

 Q [MR. SCHNEIDER]:  And that was a word you chose to describe it 

in December.  Correct?  

 A [MAJ ]:  Yeah.  

 Q [MR. SCHNEIDER]:  Have you read your transcript, by the way?  

 A [MAJ ]:  Yes, I have.  

 Q [MR. SCHNEIDER]:  How recently?   

 A [MAJ ]:  Just a couple days ago.  

 Q [MR. SCHNEIDER]:  Tell us what a dead-ender is, or what you 

understood a dead-ender was when you used the word to describe it to 

me.   

 A [MAJ ]:  When I was using the word, I was referring to 

the al Qaeda personnel in the area of the fight.  Really, at that 
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point they were pretty isolated.  They weren't Afghanis, so they 

didn't have the option of melting back into the population.  They 

weren't going anywhere.  They were--they really had no options except 

to fight or die.  They didn't want to surrender, and we had no option 

then.   
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 Q [MR. SCHNEIDER]:  And weren't you concerned, not only based on 

intelligence, but experience, that an al Qaeda soldier or fighter 

might well take his own life instead of being captured, particularly 

if he could take the lives of some of his captors at the same time?  

 A [MAJ ]:  Yeah.  If he could, he would.  

 Q [MR. SCHNEIDER]:  And, in part, that's I wrote alongside.  In 

part.   

 A [MAJ ]:  That wasn't why the roadblock was set up.   

 Q [MR. SCHNEIDER]:  In part, that's what informed the manner of 

apprehension at the checkpoint, to be careful as these guys were 

being removed from cars.  Correct?  To make sure they didn't have 

explosives, grenades?  

 A [MAJ ]:  Yes.  Well, when you stopped a vehicle and 

you're inspecting it, you didn't know what was going to happen.  You 

didn't know who was in there.  So you take precautions.  That's 

correct.  Yeah.   

  1970



  

 Q [MR. SCHNEIDER]:  You said it better than I asked.  That's for 

sure.  Let me ask you this.  Have you ever heard the phrase "Actions 

speak louder than words"?  
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 A [MAJ ]:  Sure.  

 Q [MR. SCHNEIDER]:  What does that mean to you?  

 A [MAJ ]:  It means things done mean a lot more than things 

said.   

 Q [MR. SCHNEIDER]:  To your knowledge, based on everything that 

was brought to your attention, your knowledge and experience, did Mr. 

Hamdan ever brandish any sort of weapon?  

 A [MAJ ]:  No.  

 Q [MR. SCHNEIDER]:  Take up any sort of arms in trying to 

resist?  

 A [MAJ ]:  He didn't take up any arms while trying to 

resist.  

 Q [MR. SCHNEIDER]:  He wasn't happy to be taken by the people 

that you've described as just as soon would murder Arabs.  Right?  

Understandably?  

 A [MAJ ]:  Yeah.  Oh, yeah.   

 Q [MR. SCHNEIDER]:  But did he--no explosives on him or anything 

that you would associate with a dead-ender type of conduct.  Right?  

 A [MAJ ]:  No.   
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 Q [MR. SCHNEIDER]:  Okay.  I'd like to talk a little bit about--

even before we talk about which cars the missiles were in, where they 

were headed, in your opinion, at the time, based on your view?  
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 A [MAJ ]:  They were traveling northwest on the highway, 

southeast from Pakistan toward Kandahar on Highway 4.  

 Q [MR. SCHNEIDER]:  And what was happening in Kandahar at the 

time?  

 A [MAJ ]:  Well, I wasn't in Kandahar.  I was south of 

Kandahar.  

 Q [MR. SCHNEIDER]:  I understand.  But to your knowledge, did 

you receive intelligence that there was a battle either under way or 

imminent?  

 A [MAJ ]:  In Kandahar?   

 Q [MR. SCHNEIDER]:  For the airport in Kandahar?   

 A [MAJ ]:  Yeah.  We were going to precipitate that battle 

around Kandahar.   

 Q [MR. SCHNEIDER]:  Again, better than I could ask.   

And so those missiles, based on the direction they were headed and 

the circumstances in country at the time, did you form any sort of 

conclusion that they were to be used in the armed conflict under way?  

 A [MAJ ]:  Yes.  
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 Q [MR. SCHNEIDER]:  And do you remember telling me in December 

that that was the only, quote, “militarily valid” conclusion you 

could reach based on everything you knew?  
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 A [MAJ   Right.  

 Q [MR. SCHNEIDER]:  You still--that hasn't changed in the last 

two days.  Has it?  

 A [MAJ   Oh, yeah.  Undoubtedly they were to be used.   

 Q [MR. SCHNEIDER]:  In the armed conflict?  

 A [MAJ   Right.  

 Q [MR. SCHNEIDER]:  It's quite possible they could have been 

used by the Taliban or the al Qaeda forces who were fighting, who 

would be fought for the battle of Kandahar.  Correct?  

 A [MAJ   Correct.  

 Q [MR. SCHNEIDER]:  And you don't have any knowledge or 

information that they were used in some other manner?  

 A [MAJ   No.  

 Q [MR. SCHNEIDER]:  And nothing came to your attention to 

suggest otherwise at any time.  Correct?  

 A [MAJ   No.  

 Q [MR. SCHNEIDER]:  Not even in prep session?  

 A [MAJ   No.  
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 Q [MR. SCHNEIDER]:  Let's talk a little bit about the reasons 

why that was the case.  The highway at Takteh-Pol was a supply route?  
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 A [MAJ ]:  That's correct.  

 Q [MR. SCHNEIDER]:  And it was a supply route you understood for 

such things as weapons or components of weapons?  

 A [MAJ ]:  War materials.  Yeah.  

 Q [MR. SCHNEIDER]:  Okay.  And the SA-7s here, those are 

different than the ones you saw in Afghan in the Toyota, aren't they?  

 A [MAJ ]:  No, they're not different.  I mean, those are 

mockup.  But, yeah, they're the SA-7.  

 Q [MR. SCHNEIDER]:  I don't do this every day.   

 A [MAJ ]:  Okay.   

 Q [MR. SCHNEIDER]:  Different in appearance?  

 A [MAJ ]:  That's correct.  That has the launcher unit 

attached to it.  The launcher unit.   

 Q [MR. SCHNEIDER]:  All brown material?  

 A [MAJ ]:  Right.  

 Q [MR. SCHNEIDER]:  All you saw were the tubes?  

 A [MAJ ]:  That's correct.  

 Q [MR. SCHNEIDER]:  Does that difference--and I apologize if 

this is elementary to most everyone else in the courtroom.   

 A [MAJ ]:  That's all right.  
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 Q [MR. SCHNEIDER]:  Does that difference, the presence or 

absence of launchers, have any impact on whether or not they can be 

fired?  
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 A [MAJ ]:  They can't be fired without the launchers.  

Without the launch units.  That's correct.  

 Q [MR. SCHNEIDER]:  What's the purpose of the launcher?  

 A [MAJ ]:  The purpose of the launcher is to fire the 

missiles.  

 Q [MR. SCHNEIDER]:  Okay.  Were the Arab fighters, the 

non-Taliban fighters among the enemy more coordinated than the 

Taliban soldiers, in your observation?  

 A [MAJ ]:  No.  I don't think so. 

 CDC [MR. SCHNEIDER]:  It's 215.   

 MJ [CAPT ALLRED]:  You can just show it to him on the screen, if 

you'd like.   

 Q [MR. SCHNEIDER]:  Do you remember being asked in December a 

question by me--I'm not sure the transcript is absolutely right.   

“Were the Arabs”--it says did.  But I think it was, “were the Arab 

fighters more coordinated based on your own observations than the 

Taliban soldiers?”  And your answer:  “Yes.”  That's generally true.  

  Is that accurate in December?  

 A [MAJ ]:  On further reflection, to some degree.  It's 

kind of hard to say, but.  
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 Q [MR. SCHNEIDER]:  Did they communicate among themselves?  1 
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 A [MAJ ]:  Yeah, they did some communication among 

themselves.   

 Q [MR. SCHNEIDER]:  Did they use communication devices to 

coordinate their activities?  

 A [MAJ ]:  Yes, they used communication devices.  Radios.   

 Q [MR. SCHNEIDER]:  Some of the Arab troops had camouflaged 

uniforms on.  Didn't they?  

 A [MAJ ]:  Well, they had components of camouflaged 

uniforms on.  Yes.  

 Q [MR. SCHNEIDER]:  Some had full camouflage.  Didn't they?  

 A [MAJ ]:  Yeah.  I believe some were in full camouflage 

suit.  

 Q [MR. SCHNEIDER]:  And that's what you told me on page 217.  

Correct?  

 A [MAJ ]:  Yeah.  

 Q [MR. SCHNEIDER]:  Uniforms?  

 A [MAJ ]:  Yeah.   

 Q [MR. SCHNEIDER]:  And then let's turn to the vehicles.  You 

read that testimony?  

 A [MAJ ]:  Yes.  
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 Q [MR. SCHNEIDER]:  And is it fair to say that the number of 

vehicles, where they were, and which one arrived first was the 

subject of some of your preparation over the weekend?  
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 A [MAJ ]:  Yes.  

 Q [MR. SCHNEIDER]:  Do you know why?  

 A [MAJ ]:  It's because the sequence of events.   

 Q [MR. SCHNEIDER]:  And again---- 

 A [MAJ ]:  Yeah.  

 Q [MR. SCHNEIDER]:  There was a lot going on that day.   

 A [MAJ ]:  Right.  Right.  

 Q [MR. SCHNEIDER]:  And you had significant responsibilities.  

Correct?   

 A [MAJ ]:  Yes.  

 Q [MR. SCHNEIDER]:  Okay.  In December, didn't you tell me that 

there were two vehicles present by the time you personally arrived on 

the scene?  

 A [MAJ ]:  Yes.  

 Q [MR. SCHNEIDER]:  Late afternoon--excuse me, late morning, 

early afternoon?  

 A [MAJ ]:  Yes.  

 Q [MR. SCHNEIDER]:  November 24, 2001?  

 A [MAJ ]:  Right.  

  1977



  

 Q [MR. SCHNEIDER]:  And both vehicles had been stopped.  And by 

the time you saw them, they had been emptied of their occupants?  
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 A [MAJ ]:  Yes.  

 Q [MR. SCHNEIDER]:  And that you understood, based on what you 

were told, what you were briefed by the people who were witnesses 

when those vehicles actually arrived, that there were three occupants 

in the first vehicle and an occupant in the second.   

 A [MAJ ]:  That's correct.  

 Q [MR. SCHNEIDER]:  And do you remember the context was the 

first vehicle that arrived at the checkpoint, the second.  Correct?  

 A [MAJ ]:  From the testimony before?   

 Q [MR. SCHNEIDER]:  Yeah.   

 A [MAJ ]:  Yeah.  Yeah, I remember what I said.   

 Q [MR. SCHNEIDER]:  And I'm not---- 

 A [MAJ ]:  Yeah.  There were three people in the first 

vehicle, one person in the second vehicle.   

 Q [MR. SCHNEIDER]:  Okay.  So as far as you knew, the three 

people in a single vehicle weren't in a third vehicle.  They were in 

the first.   

 A [MAJ ]:  At the time.  Yeah.  

 Q [MR. SCHNEIDER]:  And it was a van, or it was a silver car or 

white car?  

 A [MAJ ]:  It was a van.  
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 Q [MR. SCHNEIDER]:  With a red crescent on it?  1 
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 A [MAJ H]:  Right.  

 Q [MR. SCHNEIDER]:  The first vehicle to arrive at the roadblock 

that day?  

 A [MAJ ]:  That was--right.  That's what I said before.  

 Q [MR. SCHNEIDER]:  Right.   

 A [MAJ ]:  Okay.  Yeah.   

 Q [MR. SCHNEIDER]:  Because it's---- 

 A [MAJ ]:  Yeah.  That's what I said before.  Right.  The 

first vehicle I believe that arrived was the van, and then the second 

vehicle was the hatchback.   

 Q [MR. SCHNEIDER]:  Silver or white?  

 A [MAJ ]:  I believed it was the silver one.  

 Q [MR. SCHNEIDER]:  And the reason you told me that in December 

is because that's what you remembered, that's what you recalled, to 

the best of your ability, as to what you saw that day.  Right?  

 A [MAJ ]:  Right.  That's correct.  

 Q [MR. SCHNEIDER]:  And did you understand that the first 

vehicle that Mr. Hamdan was in it, ever?  

 A [MAJ ]:  No.  The van?   

 Q [MR. SCHNEIDER]:  Yeah.   

 A [MAJ ]:  No.  
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 Q [MR. SCHNEIDER]:  Did you ever understand that the first 

vehicle contained weapons?  
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 A [MAJ ]:  No.  As in--what kind of weapons?   

 Q [MR. SCHNEIDER]:  Any.   

 A [MAJ ]:  Oh, wait.  I believe I testified that the Arabs 

may have had weapons.  

 Q [MR. SCHNEIDER]:  May have had a grenade?  

 A [MAJ ]:  Oh, right.  That's right.  Because the original 

testimony was the first vehicle, someone pulled a grenade and he was 

killed.   

 Q [MR. SCHNEIDER]:  And when you described the van when we 

talked in December, you said that vehicle was the first vehicle 

stopped.  Right?  

 A [MAJ ]:  Yes.  

 Q [MR. SCHNEIDER]:  That vehicle had three personnel, all Arab, 

one of them Said Boujaadia?  

 A [MAJ ]:  Yes.  

 Q [MR. SCHNEIDER]:  Two of the passengers in that vehicle you 

understood, based on what others told you, tried to detonate a 

grenade as a suicide act as well as take out some of your troops.  

Right?  

 A [MAJ ]:  That's correct.  
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 Q [MR. SCHNEIDER]:  The grenade didn't go off, though.  Did it?  1 
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 A [MAJ ]:  No.  

 Q [MR. SCHNEIDER]:  And then the second vehicle was the one 

you've identified as light or silver but not white.  Right?  

 A [MAJ ]:  Right.  

 Q [MR. SCHNEIDER]:  You look at it next to something that really 

is white, it looks more silver than white.   

 A [MAJ ]:  That's correct.  

 Q [MR. SCHNEIDER]:  Okay.   

 A [MAJ ]:  Yeah.  

 Q [MR. SCHNEIDER]:  And that's the one we understood Mr. Hamdan 

had been in?  

 A [MAJ ]:  That's correct.  

 Q [MR. SCHNEIDER]:  And you can't testify today, you could not 

testify in December as to what materiel or documents, maybe even not 

which people were in which vehicle, can you, other than what others 

told you?  

 A [MAJ ]:  That's correct.  

 Q [MR. SCHNEIDER]:  Others who aren't here to testify.  Right?  

 A [MAJ ]:  Yes.  

 Q [MR. SCHNEIDER]:  Okay.  When I flip a page without asking a 

question, that's good news as far as how much time this will take.   

 A [MAJ ]:  Okay.   
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 Q [MR. SCHNEIDER]:  And you remember telling me you couldn't 

tell us how much time transpired between the arrival of the van, the 

first vehicle, and the arrival of the silver car that Mr. Hamdan was 

driving.  Right?  
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 A [MAJ ]:  Right.  The time between the first and the 

second vehicle.  

 Q [MR. SCHNEIDER]:  Have you ever seen any reports--well, let me 

back up.  Who first saw in which car the missiles were?  

 A [MAJ ]:  Probably the Afghans.   

 Q [MR. SCHNEIDER]:  And by the time you saw them, the missiles--

well, let's do it this way.  Are you able to testify that the 

missiles were in the silver car before Mr. Hamdan exited it?  

 A [MAJ ]:  No.  I mean, the question is?   

 Q [MR. SCHNEIDER]:  Can you tell us whether the missiles were in 

the silver car---- 

 A [MAJ ]:  The car, before he exited the car.   

 Q [MR. SCHNEIDER]:  Yeah.   

 A [MAJ ]:  No, I couldn't do that.  

 Q [MR. SCHNEIDER]:  Theoretically, somebody could put them in 

there before you saw them?  

 A [MAJ ]:  It's possible.  
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 Q [MR. SCHNEIDER]:  Theoretically.  Can you testify that they 

were not among the three Arabs, two of whom were killed?  
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 A [MAJ ]:  That's correct.  The first time I saw the SA-7s-

--- 

 Q [MR. SCHNEIDER]:  Yeah.   

 A [MAJ ]:  ----was in the vehicle.   

 Q [MR. SCHNEIDER]:  Do you have any reason to believe that 

people who would just as soon murder an Arab at a checkpoint would 

hesitate to implicate an Arab at a checkpoint?  Just generally.   

 A [MAJ ]:  Sure.   

 Q [MR. SCHNEIDER]:  It could happen?  

 A [MAJ ]:  It could happen.  

 Q [MR. SCHNEIDER]:  In fact, the Afghans were talking about 

killing Mr. Hamdan.  Weren't they?  

 A [MAJ ]:  I didn't overhear it directly.  I heard it 

indirectly there was some talk about it, some of the Afghans.   

 Q [MR. SCHNEIDER]:  Page 187?  

 A [MAJ ]:  Yeah.  

 Q [MR. SCHNEIDER]:  You heard about it?  

 A [MAJ ]:  Yeah, I heard about it.  

[END OF PAGE] 
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 Q [MR. SCHNEIDER]:  Do you remember looking at a document in 

December which was a summary of the evidence against Mr. Boujaadia 

with regard to why he was detained here for whatever period of time 

he was here?  
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 A [MAJ ]:  No.  Actually, I don't.  

 Q [MR. SCHNEIDER]:  I'd like to show you or put on the screen an 

exhibit which is Combatant Status Review Board for Mr. Boujaadia and 

the unclassified summary for the Administrative Review Board, which I 

think we looked at in December but I will let you tell us.   

 A [MAJ ]:  Okay.  

 CDC [MR. SCHNEIDER]:  Mark this as exhibit next in order.  

 MJ [CAPT ALLRED]:  Is it not already in evidence?   

 CDC [MR. SCHNEIDER]:  It is from December, but I think at least 

in December we were unsure whether that would make it a trial exhibit 

here.  

 MJ [CAPT ALLRED]:  Okay.  So this will be Defense Exhibit A. 

 TC [LCDR STONE]:  No objection.  

 MJ [CAPT ALLRED]:  Without objection, Defense Exhibit A.  The 

witness hasn't even told us if he's seen it before.  We'll mark it as 

Defense Exhibit A; and if he can't recognize it, then--now, wait a 

minute.  This isn't substantive evidence that you want the members to 

consider.   

 CDC [MR. SCHNEIDER]:  Oh, I do.   
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 MJ [CAPT ALLRED]:  You do.   1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

 CDC [MR. SCHNEIDER]:  Yes, sir.   

 MJ [CAPT ALLRED]:  Okay.  We will mark it and see if you can 

authenticate it.  Defense Exhibit A. 

 CDC [MR. SCHNEIDER]:  Admitted?   

 MJ [CAPT ALLRED]:  Not admitted yet.  It's marked.  

 TC [LCDR STONE]:  If we're going to admit it, I'd like them to 

lay a foundation for it.   

 MJ [CAPT ALLRED]:  That's what I said.  We'll mark it as a 

defense exhibit if you want the members to ultimately consider it.  

If you're just using it to impeach the witness or refresh his 

recollection, we'll mark it as an appellate exhibit. 

 Q [MR. SCHNEIDER]:  I'm going to show you a specific reference 

here, and you tell me if you remember seeing it back in December.   

 A [MAJ ]:  Okay.   

 Q [MR. SCHNEIDER]:  Looking at the first page---- 

 MJ [CAPT ALLRED]:  Can you see this, Major?   

 A [MAJ ]:  I can see, yeah, the top half of it.   

 Q [MR. SCHNEIDER]:  You see the reference to Mr. Boujaadia?  

 A [MAJ ]:  Up at the top?  Yes.  

 Q [MR. SCHNEIDER]:  Yes.   

 A [MAJ ]:  It's a review tribunal for him, not Mr. Hamdan.  

You see the reference that the detainee is a member of al Qaeda.  And 
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if you look at the second page of four, with regard to the  1 
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 MJ [CAPT ALLRED]:  Now, the question is whether he saw this 

during the December hearing.  Is that right?   

 CDC [MR. SCHNEIDER]:  Yes.   

 MJ [CAPT ALLRED]:  Okay.  Let's get to that pretty quick.   

 CDC [MR. SCHNEIDER]:  Next question.   

 MJ [CAPT ALLRED]:  Okay.   

 Q [MR. SCHNEIDER]:  Do you remember being asked in December if 

you were aware of the information in this document that you see 

before you that described the events at Takteh-Pol that day?  

 A [MAJ ]:  Was I aware of the information in the document 

and/or the document itself?   

 Q [MR. SCHNEIDER]:  In December, when I talked to you.   

 A [MAJ ]:  I don't recall seeing it.  

 Q [MR. SCHNEIDER]:  You don't recall a document that indicated 

that the SA-7s were, quote, taken from the Arabs killed in the 

gunfight?  

 A [MAJ ]:  I can't say I recall that.  Not right now.  No.   

 Q [MR. SCHNEIDER]:  Do you remember talking about a situational 

report?  

 A [MAJ ]:  Not really.  I may have mentioned it, sure.  I 

may have talked about it.  I need a better context to remember.   
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 Q [MR. SCHNEIDER]:  Do you have the ability to tell us which 

material came from which car, today?  
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 A [MAJ ]:  No.  

 Q [MR. SCHNEIDER]:  Are you absolutely sure that you know which 

car arrived in what priority and who was in it at the checkpoint that 

day?  Yes or no.   

 A [MAJ ]:  Yes.  Based on my--what I remember now.  Yes.  

 Q [MR. SCHNEIDER]:  The silver car, with Mr. Hamdan and the 

missiles?  

 A [MAJ ]:  Are we talking about the description of the car 

specifically?  I believe it was a silver car.   

 CDC [MR. SCHNEIDER]:  Thank you.  No further questions.   

 MJ [CAPT ALLRED]:  Thank you.   

 TC [LCDR STONE]:  Your Honor, just a quick second.   

 MJ [CAPT ALLRED]:  Um-hmm. 

REDIRECT EXAMINATION 

Questions by the trial counsel:   

 Q [LCDR STONE]:  Major , to your recollection--I'm sorry, I 

only have two or three questions.  To your recollection, were the 

missiles in--what car were the missiles in?  

 A [MAJ ]:  The missiles were in the second car that was 

stopped.  The hatchback.  
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 Q [LCDR STONE]:  And to your knowledge, that car belonged to 

whom?  
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 A [MAJ ]:  Mr. Hamdan.  

 Q [LCDR STONE]:  Okay.   

 TC [LCDR STONE]:  No other questions.   

 CDC [MR. SCHNEIDER]:  Just one. 

RECROSS-EXAMINATION 

Questions by the defense counsel: 

 Q [MR. SCHNEIDER]:  Missiles in the silver car and Mr. Hamdan in 

the silver car?  

 A [MAJ ]:  This is what I was reported to.   

 MJ [CAPT ALLRED]:  Very good.  Members of the Court, do you have 

any questions for Major ?  

  Okay.  Major , you are excused from the witness stand 

and can withdraw from the courtroom.  Is he free to--trial counsel 

will tell you when you're free to get on the plane and go home, I 

guess.  You might be recalled.  But thank you, sir, for your 

testimony today.   

 CDC [MR. SCHNEIDER]:  As far as the defense is concerned, this 

witness may be excused.   

 MJ [CAPT ALLRED]:  Very good.   

  It's 12:15, and close enough I think to our normal break 

time that it wouldn't make sense to start another witness.  Why don't 
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we return at 2:00?  We'll await while the members of the Court 

withdraw from the courtroom.  We'll see you at 1400.   
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[The members withdrew from the courtroom.]  

 MJ [CAPT ALLRED]:  Thank you.   

[The military commission recessed at 1217, 22 July 2008.] 

[The military commission was called to order at 1411, 22 July 2008.]  

 MJ [CAPT ALLRED]:  Please be seated.  Court is called to order.   

I understand that a sketch artist who was in the courtroom was asked 

to withdraw because of the identity of the next witness, and that 

this was done without any objection from the defense.  Is that so?   

 ATC [MAJ ASHMAWY]:  Yes, sir.   

 MJ [CAPT ALLRED]:  Very well.   

 ATC [MAJ ASHMAWY]:  That is correct, Your Honor.   

 MJ [CAPT ALLRED]:  We'll invite her to come back into the 

courtroom as soon as this witness has testified.   

Trial counsel.   

 ATC [MAJ ASHMAWY]:  Yes, sir. 

 MJ [CAPT ALLRED]:  We are ready to go.   

 ATC [MAJ ASHMAWY]:  Yes, sir, we are.  Your Honor, I apologize.  

We're just providing evidence the defense is going to use in the 

cross-examination of the next witness.   

 MJ [CAPT ALLRED]:  Okay.   

 ATC [MAJ ASHMAWY]:  And the evidence---- 
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 MJ [CAPT ALLRED]:  You're providing something they don't already 

have?   
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 ATC [MAJ ASHMAWY]:  It's actual physical evidence.  They have 

seen it.  It's their witness.  And it brings up the other issue is 

that, as you've said and with the defense and the prosecution have 

both agreed, that this is--Sergeant Major A is on both witness lists 

and he will be departing, and so the defense needs the latitude and 

also to potentially call him out of order, if necessary, or to have a 

little bit of extra leeway on cross as their witness.  But I will 

inform the Court before he comes in. 

 MJ [CAPT ALLRED]:  This is fine.  I'm just wondering what we're 

waiting for.  We're looking for a piece of evidence?   

 ATC [MAJ ASHMAWY]:  No, sir.  We just need to confirm with the 

defense that they have what they need for their cross-examination.  

That's all.   

  Your Honor, the piece has been identified and the issue has 

been resolved, and we're ready to proceed.   

 MJ [CAPT ALLRED]:  Very good.  Bailiff, would you call Sergeant 

Major A to the witness stand.  He should be out there waiting near 

the entrance of the courtroom.   

  Oh, we ought to call the members back in.  That's a good 

idea, too.  I would have figured that out sooner or later, I'm sure.   

[Members returned to the courtroom.] 
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 MJ [CAPT ALLRED]:  Thank you.  The members have returned to the 

courtroom.  Please be seated, members.  Counsel and the audience, 

please be seated.   
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  Trial counsel, will you swear the witness?   

 ATC [MAJ ASHMAWY]:  Yes, Your Honor.  

SERGEANT MAJOR A, U.S. Army, was called as a witness for the 

prosecution, was sworn, and testified as follows: 

    DIRECT EXAMINATION 

Questions by the assistant trial counsel: 

 Q [MAJ ASHMAWY]:  Are you the witness identified as Sergeant 

Major A?   

 A [SGM A]:  I am. 

 Q [MAJ ASHMAWY]:  Are you a member of the U.S. Armed Forces?  

 A [SGM A]:  Yes, I am. 

 ATC [MAJ ASHMAWY]:  May I proceed with the witness?   

 MJ [CAPT ALLRED]:  You may.  Sure.   

 Q [MAJ ASHMAWY]:  Sergeant Major, I've got a lot of questions 

for you.  But where did you find two SA-7 missiles on 24 November 

2001?  

 A [SGM A]:  In the trunk of a car, in the back of a car that was 

driven by Mr. Hamdan.  

 Q [MAJ ASHMAWY]:  Are you sure of that?  

 A [SGM A]:  Yes, I am.   
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 Q [MAJ ASHMAWY]:  Now, sir, where were you on 24 November 2001?  1 
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 A [SGM A]:  Takteh-Pol, Afghanistan.   

 Q [MAJ ASHMAWY]:  And as part of Operation Enduring Freedom?  

 A [SGM A]:  Yes, I was.  

 Q [MAJ ASHMAWY]:  And were you serving the same area as then 

Captain ?  

 A [SGM A]:  Yes.  Captain  then was a ground force 

commander.   

 Q [MAJ ASHMAWY]:  Is it fair to say that you were engaged in 

combat?  

 A [SGM A]:  Absolutely.  

 Q [MAJ ASHMAWY]:  Hostile fire?  

 A [SGM A]:  Yes.  

 Q [MAJ ASHMAWY]:  In general, what was your mission in November 

of 2001?  

 A [SGM A]:  In general, our mission was to deny our area of 

operations to any al Qaeda or Taliban forces in the area, and 

eventually move our way into Kandahar.  

 Q [MAJ ASHMAWY]:  Can you describe forces that you were 

operating with?  

 A [SGM A]:  They were indigenous forces commanded by an 

indigenous commander, Afghans, Pashtuns from the different tribes.   
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 Q [MAJ ASHMAWY]:  When you say indigenous forces, just for the 

benefit of everybody, who are you speaking about?  
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 A [SGM A]:  I'm speaking about Afghanistan citizens, personnel 

from that particular country.  

 Q [MAJ ASHMAWY]:  When did you enter Takteh-Pol?  

 A [SGM A]:  We entered Takteh-Pol on 24 November 2001.  

 ATC [MAJ ASHMAWY]:  If I can have photos go to the Judge.  

 MJ [CAPT ALLRED]:  Are these new photos, or something already 

admitted into evidence?   

 ATC [MAJ ASHMAWY]:  These are new photos, Your Honor.   

 MJ [CAPT ALLRED]:  Identify it by number, the one you want 

shown, please.   

 ATC [MAJ ASHMAWY]:  This will be Prosecution Exhibit 14 for 

identification.  Show it to the military Judge.   

 MJ [CAPT ALLRED]:  Okay.  You may show that to the witness.   

 ATC [MAJ ASHMAWY]:  Would you please display this to the 

witness.   

And would you like me to lay the foundation for it?   

 MJ [CAPT ALLRED]:  Yes.  Why don't you have it admitted, and 

then we will put it up.   

 ATC [MAJ ASHMAWY]:  Yes, sir. 
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 Q [MAJ ASHMAWY]:  Sergeant Major, do you recognize the picture 

before you?   
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 A [SGM A]:  Yes, sir, I do.  

 Q [MAJ ASHMAWY]:  What is it?  

 A [SGM A]:  That is a picture of Takteh-Pol, Afghanistan.   

 Q [MAJ ASHMAWY]:  How do you recognize it?  

 A [SGM A]:  I took that picture from a hilltop located just to 

the east of the town.  

 Q [MAJ ASHMAWY]:  You took that picture?  

 A [SGM A]:  Yes, I did.  

 Q [MAJ ASHMAWY]:  And does that picture represent fairly and 

accurately what Takteh-Pol looked like on 24 November, 2001?  

 A [SGM A]:  Yes.  That is the picture I took.  

 ATC [MAJ ASHMAWY]:  Your Honor, I would ask that Prosecution 

Exhibit 14 for identification be admitted as Prosecution Exhibit 14.  

DC [LCDR MIXER]:  No objection, Your Honor.   

 MJ [CAPT ALLRED]:  Very well.  It will be so admitted. 

 ATC [MAJ ASHMAWY]:  I ask that it also be published to the 

members.   

 MJ [CAPT ALLRED]:  Very well.  And to the gallery.   

 Q [MAJ ASHMAWY]:  Just to reiterate, this is the view of Takteh-

Pol, from where?  

 A [SGM A]:  From east to west.   
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 Q [MAJ ASHMAWY]:  Now, when you entered Takteh-Pol, what did you 

do?  
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 A [SGM A]:  The element was put into three different elements, 

vantage from the south for my element, immediately coming in on the 

Highway 4 MSR down this location.   

 ATC [MAJ ASHMAWY]:  Let the record reflect that the witness has 

marked the point of entry into the city with his finger.  And can 

this be captured as Prosecution Exhibit 14, subpart A?   

 MJ [CAPT ALLRED]:  Very well.   

 Q [MAJ ASHMAWY]:  Was part of controlling the town setting up 

roadblocks?  

 A [SGM A]:  Yes.  That was the decision made by the ground force 

commander.  

 Q [MAJ ASHMAWY]:  And who was that?  

 A [SGM A]:  Then, Captain .  

 Q [MAJ ASHMAWY]:  Now a major?  

 A [SGM A]:  Yes.  

 Q [MAJ ASHMAWY]:  Could you please indicate on the screen where, 

roughly, those checkpoints were placed?  

 A [SGM A]:  There were two checkpoints put into place.  One to 

the north of town, somewhere in this general vicinity, and one to the 

south of the town, which I believe is right off the picture edge 

prior to the actual buildings of the town.   
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 ATC [MAJ ASHMAWY]:  For the record, please note that the witness 

has made a mark on the right side of Prosecution Exhibit 14 to show 

where the--what direction is that right side of the picture?   
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 A [SGM A]:  The right side is, from where I'm at, that's the 

north side.  This is the south side.   

 ATC [MAJ ASHMAWY]:  Thank you very much.  Also placing a mark on 

the south side of Takteh-Pol on the left side of the picture to 

indicate the placements of the roadblocks.   

 Q [MAJ ASHMAWY]:  Generally, what's the point of the roadblocks?  

 A [SGM A]:  To stop any kind of traffic from entering in the 

location that we have just were attempting to secure.   

 Q [MAJ ASHMAWY]:  Why is that important?  

 A [SGM A]:  That was a major supply route from Kandahar to the 

Spin Boldak area.  We knew that that was a major supply route.  So in 

order to cut any supplies to potentially enemy forces, and for our 

own protection until we secured the town.   

 Q [MAJ ASHMAWY]:  I apologize, Sergeant Major.  We've got 

translators; we just sometimes have to speak a little more slowly so 

that they can catch up with us.   

 A [SGM A]:  Understood.   

[END OF PAGE] 
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 Q [MAJ ASHMAWY]:  When you say that you were trying to stop 

certain supplies from entering the town or anywhere north, what kind 

of supplies were you looking for?  
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 A [SGM A]:  Any kind of weaponry, ammunition, personnel.  Again, 

we were the first ones in the area.  Any kind of personnel that may 

be carrying some kind of intelligence.  Anything that may assist the 

enemy.   

 Q [MAJ ASHMAWY]:  Do you remember stopping--if there were cars 

stopped at those checkpoints?  

 A [SGM A]:  Yes.  There were cars stopped at the checkpoints.  

 Q [MAJ ASHMAWY]:  Do you remember seizing anything?  

 A [SGM A]:  There were cars seized at those checkpoints.  

 Q [MAJ ASHMAWY]:  Just to be clear, you didn't seize them 

yourself?  

 A [SGM A]:  No, I did not.  

 Q [MAJ ASHMAWY]:  Who seized them?  

 A [SGM A]:  Afghan forces, under our supervision.  

 Q [MAJ ASHMAWY]:  How many incidents, for lack of a better word, 

occurred on 24 November 2001?   

 DC [LCDR MIZER]:  Objection.  602, Your Honor.  

 MJ [CAPT ALLRED]:  What is the objection?   

 DC [LCDR MIZER]:  602, lack of personal knowledge.   
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 ATC [MAJ ASHMAWY]:  I can establish the fact that the witness 

has personal knowledge. 
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 MJ [CAPT ALLRED]:  Okay.  I will sustain the objection.  You can 

establish personal knowledge.   

 Q [MAJ ASHMAWY]:  Are you aware that cars were stopped on 24 

November 2001?  

 A [SGM A]:  Yes, I am.   

 Q [MAJ ASHMAWY]:  How are you aware?  

 A [SGM A]:  We were told that by our---- 

 TC [LCDR MIZER]:  Objection.  Hearsay, Your Honor.   

 ATC [MAJ ASHMAWY]:  Going to the state of mind of the witness, 

Your Honor.  Establishing his knowledge, as the defense requested 

that I do.   

 MJ [CAPT ALLRED]:  Okay.  This evidence is offered to show the 

basis of his knowledge.  I will overrule the hearsay objection.   

 Q [MAJ ASHMAWY]:  Please continue, Sergeant Major.   

 A [SGM A]:  The Afghan forces were under our supervision.  The 

roadblocks were set up by our ground force commander.  So when 

anything happened at those roadblocks, our ground force commander and 

myself and other personnel in the team were informed of any kind of 

incidents that happened at the roadblocks, in addition to the fact 

that there was gunfire at the southern roadblock on at least two 

occasions.   
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 Q [MAJ ASHMAWY]:  How do you know there was gunfire?  1 
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 A [SGM A]:  Because I heard it.  

 Q [MAJ ASHMAWY]:  So is it fair to say that there were roughly 

three incidents at the roadblock on 24 November 2001?  

 A [SGM A]:  Yes.  

 Q [MAJ ASHMAWY]:  And the first incident, what do you know about 

the first incident?  

 A [SGM A]:  The first incident, I was clearing my sector in the 

town when I heard gunfire at the southern roadblock.  

 Q [MAJ ASHMAWY]:  Can you just indicate roughly on the screen 

about where you were?  

 A [SGM A]:  I was in this general area of this building here, 

clearing that building, to ensure--it's actually a finger mark--up 

closer.  Clearing that building, making sure there were no enemy 

personnel inside of that building.   

 ATC [MAJ ASHMAWY]:  Let me just for the record indicate that the 

witness has marked Prosecution Exhibit 14 on the lower panel of the 

town in the middle of the picture, and ask that it be properly shown.  

 Q [MAJ ASHMAWY]:  What did you do when you heard the gunfire?   

 A [SGM A]:  When I heard the gunfire, I exited the building to 

find out what was going on, took up a defensive position at the fence 

line knowing that the gunfire had come from the generally south 

direction.  I wasn't sure if we had possibly--our perimeter had been 
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breached, whether there was some kind of accidental discharge by our 

own indigenous force, or there was someone trying to run the 

roadblock.  So I tried to find out what was going on.   
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 Q [MAJ ASHMAWY]:  What did you learn about what happened?  

 A [SGM A]:  Eventually, I was told that---- 

 DC [LCDR MIZER]:  Objection.  Hearsay, Your Honor.   

 ATC [MAJ ASHMAWY]:  Knowledge, Your Honor.  And I'm not 

actually--one, I'm not eliciting any actual statement made out of 

court.  He's just indicating.  

 MJ [CAPT ALLRED]:  What was the question again?   

 ATC [MAJ ASHMAWY]:  What did he learn what happened.  I asked 

what anyone actually said to him, not admission.  That isn't a 

problem.   

 MJ [CAPT ALLRED]:  What is it offered for?   

 ATC [MAJ ASHMAWY]:  I'm just having the witness explain what he 

knows occurred after the car--the gunfire that he heard.   

 DC [LCDR MIZER]:  Your Honor, it's being offered for the truth 

of the matter asserted, hearsay, respectfully.   

 MJ [CAPT ALLRED]:  Is it?   

 ATC [MAJ ASHMAWY]:  Being offered for the truth of the matter 

asserted?  Your Honor, we've already had the witness testify as to 

what happened, and I'm just trying to explain the course of events to 

the Court and to the members.   
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 MJ [CAPT ALLRED]:  So the answer is, yes, it's being offered for 

the truth?   
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 ATC [MAJ ASHMAWY]:  Yes, it is being offered--I mean, in that to 

the extent that he can testify to what he knows, yes, Your Honor, 

absolutely.   

 MJ [CAPT ALLRED]:  Okay.  I don't think you were in the 

courtroom when I ruled the other day on a defense motion challenging 

the hearsay rule that applies in these proceedings.  But I indicated 

to all the parties that I intend to first require a recognized 

exception to the hearsay rule if one is available.  And if you can't 

find a recognized exception to the hearsay rule, then I want you to 

ask me to apply the less rigorous standard that Congress has 

provided.   

 ATC [MAJ ASHMAWY]:  Yes, Your Honor.  You are correct, I was not 

in the courtroom.  Let me just consult with counsel---- 

 MJ [CAPT ALLRED]:  Please.   

 ATC [MAJ ASHMAWY]:  Thank you for your indulgence, Your Honor.   

In light of what you just explained and in conversation with 

co-counsel, we are interested in offering this information for the 

witness' state of mind to explain his subsequent actions after being 

provided the information.   

 MJ [CAPT ALLRED]:  Very well.  Overruled then.  You may answer 

the question.  
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 WIT [SGM A]:  Could you repeat the question?  Thank you.  1 
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 MJ [CAPT ALLRED]:  Well, I thought we were giving you time to 

think up the answer. 

ATC [MAJ ASHMAWY]:  Absolutely. 

 Q [MAJ ASHMAWY]:  After you heard the gunfire and you took a 

defensive position, what did you learn about what had happened?  

 A [SGM A]:  I returned to my sector, cleared my sector, and then 

was told that an individual driving a car had come to the southern 

checkpoint.  The individual was detained.  As the Afghan forces were 

bringing the individual to our location, which was of Arab descent, 

the individual attempted to escape and detonate a grenade.  In that 

melee, the individual was shot and killed in a crossfire.   

When they told me that, they also handed me a Saudi passport which 

was of the individual and said that this was found on his person.   

 Q [MAJ ASHMAWY]:  Why did they bring the passport to you 

specifically as opposed to, say, Major ?  

 A [SGM A]:  Because I was in charge of those types of things, 

any kind of intelligence, information gathering, things like that.   

 Q [MAJ ASHMAWY]:  Could you explain that function just a little 

bit more?  Why were you doing that?  Why is that important?  

 A [SGM A]:  Our team is broken up into different kinds of jobs, 

priorities of work.  So there were some team members that were in 

charge of ensuring that our weapons were functional, others that were 
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in charge of demolitions.  I was in charge of intelligence and those 

types of things.   
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 Q [MAJ ASHMAWY]:  And how seriously did you--well, what did you 

to with the passport?  

 A [SGM A]:  I looked at the passport.  I identified, yes, it was 

a Saudi passport.  I looked through it to see what kinds of visas may 

or may not have been inside of it.  At that point, I stored the 

passport in my belongings, which is the most secure location, and 

then wrote basically a spot report, saying that this individual was 

killed in action at our location.   

 Q [MAJ ASHMAWY]:  Did you in any way segregate the passport?  

 A [SGM A]:  Yes.  

 Q [MAJ ASHMAWY]:  Why?  

 A [SGM A]:  Because it was taken off that particular individual 

for that particular incident.  It goes to--we didn't know who the 

individual was.  We knew that we had a Saudi national who was KIA in 

Afghanistan.   

 Q [MAJ ASHMAWY]:  Now, there was a second incident.  Correct?  

 A [SGM A]:  Yes, there was.  

 Q [MAJ ASHMAWY]:  Involving the accused, Mr. Hamdan?  

 A [SGM A]:  Yes.  

 Q [MAJ ASHMAWY]:  Where were you when that incident occurred?  

 A [SGM A]:  I was in what we called in our control, our command 

  2003



  

post sector.   1 
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 Q [MAJ ASHMAWY]:  And can you show that on the picture?  

 A [SGM A]:  Yes.  

 Q [MAJ ASHMAWY]:  Without it being confusing? 

 A [SGM A]:  It was in this location here.  We had just long from 

where that red dot is.  We had three buildings adjacent that were our 

command post.   

 Q [MAJ ASHMAWY]:  Thank you.   

 ATC [MAJ ASHMAWY]:  Can the record reflect that the witness has 

indicated that spot?   

 MJ [CAPT ALLRED]:  I think we've got enough dots on the exhibit 

that we need to clear it.  Start with a fresh screen.   

 ATC [MAJ ASHMAWY]:  Yes, Your Honor. 

 MJ [CAPT ALLRED]:  And ask him to indicate with a letter or a 

number of something that will be---- 

 ATC [MAJ ASHMAWY]:  Roger that, sir. 

 Q [MAJ ASHMAWY]:  Would you please re-indicate on Prosecution 

Exhibit 14? 

 A [SGM A]:  Roger.  I was in this compound here.   

 ATC [MAJ ASHMAWY]:  I note for the record that the witness has 

marked the exhibit to the right of center.   

 MJ [CAPT ALLRED]:  Good.   
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 ATC [MAJ ASHMAWY]:  And may this exhibit also be captured as a 

sub-exhibit?   
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 Q [MAJ ASHMAWY]:  What happened?  

 A [SGM A]:  This was another vehicle that was stopped at the 

roadblock.  And apparently when that vehicle was either stopped--it 

was stopped, the individual ran from the vehicle.  Later, the 

individual was captured or detained by our Afghan forces.  

 Q [MAJ ASHMAWY]:  Did they bring you anything?  

 A [SGM A]:  They did.  

 Q [MAJ ASHMAWY]:  What did they bring you?  

 A [SGM A]:  They brought me passports, a Yemeni passport and 

Afghan passport, radio, some pink cards which I believed were code 

cards at the time, some written papers.  There was other written 

documents brought to me.  

 Q [MAJ ASHMAWY]:  What did you do with all this information?  

 A [SGM A]:  I started to look through it, see if there was 

anything we could use of value.  Obviously, we tried to identify who 

the individual was.  Obviously, someone of Yemeni descent.  But there 

was also an Afghan passport there.  The radio was of note.  And then 

the pink code cards, I translated and--just to see what they were 

for.   

 Q [MAJ ASHMAWY]:  How did you store this information?  

 A [SGM A]:  Again, it was segregated and placed in the bags we 
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kind of had there from the town, placed in there to control the 

items.  And once they were translated and the information was kind of 

sent up, it was placed with my belongings, again.   
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 Q [MAJ ASHMAWY]:  Did you store this information that was 

brought to you separate from the passport from the Saudi that was 

killed in action?  

 A [SGM A]:  Yes.  

 Q [MAJ ASHMAWY]:  Why?  

 A [SGM A]:  Because, again, this was information that was 

possibly of intelligence value.  We had no idea who the individual 

was, we had to establish that eventually.  But they were two separate 

incidents, so we just didn't mix it.   

 Q [MAJ ASHMAWY]:  And I know this may be obvious, but I just 

want to be very clear.   

 A [SGM A]:  Right.  

 Q [MAJ ASHMAWY]:  Why was it important to know what information 

came from who?  

 A [SGM A]:  Because eventually the information is going to go to 

someone who is going to analyze it.  And they're going to look at it 

and they're going to need to know for their own analysis where it 

came from, how it came into our possession, and then they will be 

able to better analyze what the information was.   
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 Q [MAJ ASHMAWY]:  And you took that seriously?  1 
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 A [SGM A]:  Yes, sir, I did.  

 Q [MAJ ASHMAWY]:  And you did that?  

 A [SGM A]:  That was my job.  

 Q [MAJ ASHMAWY]:  At what point did you see who was driving the 

car?  

 A [SGM A]:  Later that afternoon.  

 Q [MAJ ASHMAWY]:  And what was the situation where you saw that 

person?  

 A [SGM A]:  We had taken--we had had photographs taken of that 

individual earlier in the day, so I did see photographs.  But I 

didn't actually lay eyes on him until later in the day when we did a 

medical inspection on him and did some tactical questioning, briefly, 

to establish whether or not he knew anything about enemy personnel in 

the area.  

 Q [MAJ ASHMAWY]:  Do you see that person in the courtroom today?  

 A [SGM A]:  I do.  

 Q [MAJ ASHMAWY]:  Would you please point to him.   

 A [SGM A]:  Sitting right there.  

 ATC [MAJ ASHMAWY]:  Correct identification of the accused.   

 MJ [CAPT ALLRED]:  The record will so reflect.   
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 Q [MAJ ASHMAWY]:  Now, did you ever have an opportunity to see 

for yourself what was in the car?  
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 A [SGM A]:  Yes, I did.  

 Q [MAJ ASHMAWY]:  When?  

 A [SGM A]:  That afternoon, actually prior to the medical 

inspection, we had the car brought to our location because the car--

we were told the car had numerous documents and, more importantly, 

two missiles in the back of it.  

 Q [MAJ ASHMAWY]:  What kind?  

 A [SGM A]:  SA-7s.  

 Q [MAJ ASHMAWY]:  Who did the search of the car?  

 A [SGM A]:  I did.  

 Q [MAJ ASHMAWY]:  Now, I know you've already addressed some of 

it.  What kinds of items did you find?  

 A [SGM A]:  Once the car was opened, we did find--we saw and 

then later pulled out the two SA-7s.  I found more of the pink code 

cards.  I found airline tickets, which seemed to be tickets and/or 

receipts.  I found numerous handwritten documents.  There was also 

pictures, passport photos, some ID cards that did not belong to the 

individual driving the car.  There was some money in the letters that 

we had found, things of that nature.   

We also found two books, a mortar manual that specifically 

said al Qaeda on the front, and a book.  There was a--it looked as if 
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you could buy it in a book store.  It was actually published, on the 

front it said "by Usama bin Laden."   
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 Q [MAJ ASHMAWY]:  Now, did you seize either the manual or the 

book that was by Usama bin Laden?  

 A [SGM A]:  No.  

 Q [MAJ ASHMAWY]:  Why?  

 A [SGM A]:  The mortar manual was mortar tables.  We all know 

mortar tables.  It had no intelligence value to us.  We could see 

that it was just normal mortar tables.   

The other book kind of, I kind of thumbed through it as 

well as the translator that we had with us, who was an indig 

[indigenous] guy, and it was basically religious rhetoric.  And it 

was probably--it looked like it could be bought off the shelf.  So we 

didn't feel there was anything tactical intelligence, so we left it.   

 Q [MAJ ASHMAWY]:  I'm going to ask you a few more questions 

about what you found of forensic value.  There was a third incident.  

Correct?  

 A [SGM A]:  Yes, there was.  

 Q [MAJ ASHMAWY]:  What do you know about that?  

 A [SGM A]:  That third incident had gunfire also.  There was a 

vehicle that approached the southern checkpoint.  Two individuals 

were killed in action and one individual was taken into custody, 

which was Mr. Boujaadia.   
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 Q [MAJ ASHMAWY]:  What did you do with Mr. Hamdan and Mr. 

Boujaadia once they were in your custody?  
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 A [SGM A]:  We had them taken to a facility adjacent to our 

command post and secured there by indigenous security force.   

 Q [MAJ ASHMAWY]:  Could you please mark on the screen where that 

facility was?  

 A [SGM A]:  This building right here in this compound is the 

building that we secured him in.  

 MJ [CAPT ALLRED]:  Would you mark it with the letters CP, 

perhaps, if that's your command post?  What is it that you were just 

marking?   

 ATC [MAJ ASHMAWY]:  It's where they detained Mr. Boujaadia and 

the accused.   

 MJ [CAPT ALLRED]:  Okay.  Well, all I see is dots appearing on 

the---- 

 ATC [MAJ ASHMAWY]:  Yes, sir.   

 Q [MAJ ASHMAWY]:  If you could make a circle instead of a dot on 

there.   

 A [SGM A]:  Okay.   

 Q [MAJ ASHMAWY]:  Thank you, Sergeant Major.   

 ATC [MAJ ASHMAWY]:  For the record, the Sergeant Major has 

indicated where they detained Mr. Hamdan and Mr. Boujaadia with a 

circle on the right side of the picture.   
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 A [SGM A]:  It should be on the building.  It keeps going to 

there for me.  
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 Q [MAJ ASHMAWY]:  Why there?  

 A [SGM A]:  Because, number one, it was adjacent to our 

compound.  It was a building that didn't have any exterior back 

windows or doors so that it couldn't be entered from the back side.  

And it was in a place where we could secure the individuals and 

separate them from our location, which is part of our SOP and 

regulation.  

 Q [MAJ ASHMAWY]:  Were they allowed to talk to each other?  Did 

you separate them?  

 A [SGM A]:  Initially, they weren't separated.  The Afghan force 

took them into the building.  Again, this was very early on into our 

taking of the town, so we ensured that the guard force had them and 

had taken them to the facility and taken them inside the facility.  

But they were originally housed together.  

 Q [MAJ ASHMAWY]:  Now, you seem very, very involved in this 

whole process.  Why?   

 A [SGM A]:  I was placed in charge of that particular part of 

the operation by the ground force commander.  

 Q [MAJ ASHMAWY]:  When you say "that particular part," what do 

you mean?   

 A [SGM A]:  Dealing with the intelligence and the detainees, 
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prisoners.  1 
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 Q [MAJ ASHMAWY]:  So you were the one in charge of detaining Mr. 

Hamdan and Mr. Boujaadia?  

 A [SGM A]:  Yes, sir, I was.  

 Q [MAJ ASHMAWY]:  I want to jump back now to the car.  What kind 

of car was Mr. Hamdan driving?  

 A [SGM A]:  It was a Corolla four-door hatchback, light in 

color.   

 Q [MAJ ASHMAWY]:  Light in color?  Can you be more specific?  

 A [SGM A]:  I know it wasn't black, red, blue, or green, or 

brown.  It was a light-colored vehicle.  It was unimportant to me 

what the color of the vehicle was.  I remember it was light.  But we 

were in combat; it was a car that had two missiles in it, so it 

wasn't important what color it was.   

 Q [MAJ ASHMAWY]:  But you remember the make?  

 A [SGM A]:  I do.  

 Q [MAJ ASHMAWY]:  How well do you remember the make and model of 

the car?  

 A [SGM A]:  Very well.  

 Q [MAJ ASHMAWY]:  You detained three vehicles that day.  How 

many of them were Toyota Corolla hatchback?  

 A [SGM A]:  One.  
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 Q [MAJ ASHMAWY]:  How many of them had missiles in them?  1 
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 A [SGM A]:  One.  

 Q [MAJ ASHMAWY]:  Who was driving that car?  

 A [SGM A]:  Mr. Hamdan.  

 Q [MAJ ASHMAWY]:  Now, you already indicated that you searched 

the car.   

 A [SGM A]:  Yes.  

 Q [MAJ ASHMAWY]:  And you found something that you said was, you 

called them code cards?  

 A [SGM A]:  Yes.  

 Q [MAJ ASHMAWY]:  Could you be more specific?  

 A [SGM A]:  They were pink cards about this big.  They had 

Arabic writing, words, and then numbers next to them.  They were 

laminated.  They appeared to be some kind of substitution matrix, 

possibly number for word.  In particular, the words I found that were 

most notable were nuclear, chemical, biological, those type of words.  

SAM-7 was on there.  

 ATC [MAJ ASHMAWY]:  Your Honor, if I could ask that the screens 

be cleared.   

Thank you.   

 Q [MAJ ASHMAWY]:  Now, what language were these cards in?  

 A [SGM A]:  Arabic.  
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 Q [MAJ ASHMAWY]:  But you said you knew what was on them?  1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

 A [SGM A]:  Yes.  

 Q [MAJ ASHMAWY]:  Do you have Arabic language skills?  

 A [SGM A]:  Yes.  

 ATC [MAJ ASHMAWY]:  Your Honor, I am showing what we've marked 

as Prosecution Exhibit 15 for identification to the defense.   

DC [LCDR MIZER]:  No objection.  

 ATC [MAJ ASHMAWY]:  I'm now showing them to the military Judge.  

With your permission, Your Honor, I would like to show them to the 

witness.   

 MJ [CAPT ALLRED]:  I will have the bailiff take them from you.   

 Q [MAJ ASHMAWY]:  Sergeant Major, do you recognize what has been 

marked as Prosecution Exhibit 15 for identification?  

 A [SGM A]:  I do.  

 Q [MAJ ASHMAWY]:  What are they?  

 A [SGM A]:  They are the, what I believe to be, code or code 

cards, COMSEC cards that were found in the vehicle that was driven by 

Mr. Hamdan.  

 Q [MAJ ASHMAWY]:  And you recognize those as the ones that you 

removed?  

 A [SGM A]:  Yes.  

 ATC [MAJ ASHMAWY]:  At this time, Your Honor, we would like to 

move Prosecution Exhibit 15 for identification into evidence as 
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Prosecution Exhibit 15.  1 
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DC [LCDR MIZER]:  No objection, Your Honor.   

 MJ [CAPT ALLRED]:  Very well. 

 ATC [MAJ ASHMAWY]:  If the bailiff could please retrieve them 

from the witness.   

 MJ [CAPT ALLRED]:  To you, or to the court reporter?   

 ATC [MAJ ASHMAWY]:  To me.   

Your Honor, with your permission, I would like to show them 

to the witness.  

 MJ [CAPT ALLRED]:  You may.  They are admitted into evidence.  

You can show them to anybody you want to.   

 ATC [MAJ ASHMAWY]:  Thank you, sir.   

 MJ [CAPT ALLRED]:  And we will show this to the audience as 

well.   

 ATC [MAJ ASHMAWY]:  May I have it published.   

 Q [MAJ ASHMAWY]:  Sergeant Major, is that clear enough for you 

to make out any of those words?  

 A [SGM A]:  Yes.  

 Q [MAJ ASHMAWY]:  Could you read any of those that you 

recognize?  

 A [SGM A]:  I can read them.  I mean, I don't--the ones that I 

recognize--Abel Hassan is on there.  A couple other ones.   
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 Q [MAJ ASHMAWY]:  What about on this side?  1 
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 A [SGM A]:  Alma Dressa.  Jamal Atar.  Haras Al-Amir.  There was 

another one that actually had camalria and biolojia on it.   

 Q [MAJ ASHMAWY]:  Several.  I'll just keep on going through 

them.  Let me know when you see one?  

 A [SGM A]:  Atam, which means food, nah, which means water.   

 Q [MAJ ASHMAWY]:  I can also get closer if you need me to.   

 A [SGM A]:  No.  They're fine.  It's just I don't see nuclear, 

biological, chemical.  There's camalria.  

 Q [MAJ ASHMAWY]:  Would you please point to it?  

 A [SGM A]:  Camalria.  

 Q [MAJ ASHMAWY]:  On the screen?  

 A [SGM A]:  Camalria, biolojia.  SAM-7.  Marcazakiata.  

 Q [MAJ ASHMAWY]:  Sergeant Major, could you please translate--

would you say the words in Arabic and then in English, would you 

please translate them?  

 A [SGM A]:  Camalria is chemical, biolojia is biological.  SAM-7 

is obviously a SAM-7 missile.  You know.  We have they have the words 

that were on the other cards, Futaama.  There was an emergency 

vehicle was on the other card.  Outside the city, haraja amadina.  

Amadina, which means city.  Kara, which is like village.  

 Q [MAJ ASHMAWY]:  How are code cards like these used?  

 A [SGM A]:  Number substitution, is what I would use them for.  

  2016



  

 Q [MAJ ASHMAWY]:  Can you please explain that?  1 
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 A [SGM A]:  Basically, over the radio, instead of saying saouk, 

which means missile, you would say one-two-five, or mia hamsal 

asharim, which is 125, instead of saouk, in your conversation.  

 Q [MAJ ASHMAWY]:  And, I'm sorry for asking such obvious 

questions.  But why would I want to use a number as opposed to using 

the word?  

 A [SGM A]:  If you're not using a secure radio and that radio 

can be--basically anyone can listen to it or it can be intercepted, 

you would use those as a substitution for those word.  Unless they 

had your card, they wouldn't know what--you know.  

 ATC [MAJ ASHMAWY]:  Your Honor, if I could have the bailiff give 

Prosecution 15 to the court reporter.   

 MJ [CAPT ALLRED]:  Very well.   

 Q [MAJ ASHMAWY]:  Was a radio found amongst Mr. Hamdan's 

possessions?  

 A [SGM A]:  The radio was given to me.  Yes.  

 Q [MAJ ASHMAWY]:  What kind of radio was it?  

 A [SGM A]:  It was a small I COMM A-2 type radio.  

 Q [MAJ ASHMAWY]:  Is that the kind of unsecure radio that you 

just previously mentioned?  

 A [SGM A]:  Yes.  
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 Q [MAJ ASHMAWY]:  Were passports found?  1 
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 A [SGM A]:  Yes.  

 Q [MAJ ASHMAWY]:  In the car?  

 A [SGM A]:  They were given to me by the Afghans that they were 

taken off the individual.  

 Q [MAJ ASHMAWY]:  I should ask, do you have any reason at all to 

doubt what you were told by those Afghans?  

 A [SGM A]:  Absolutely not.  

 Q [MAJ ASHMAWY]:  You seem very sure.  Why?  

 A [SGM A]:  Yes.  

 Q [MAJ ASHMAWY]:  Why are you sure?  

 A [SGM A]:  Because what was important to us was important to 

the individual who was in charge of them.  And what was important to 

him, they followed by the letter of which he told them to do it.  

Because, if not, they were severely punished.   

 Q [MAJ ASHMAWY]:  There were consequences if they didn't do what 

they were told?  

 A [SGM A]:  Absolutely.  For example, they gave me all the 

American cash, which was a couple thousand dollars, that was found on 

Mr. Hamdan without me asking for it, it was given to me.  They could 

have easily taken it for themselves.   
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 Q [MAJ ASHMAWY]:  Now, that couple thousand dollars in American 

cash is a lot of money.  Did you ever give that to the Afghans?  
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 A [SGM A]:  No, I did not.  

 Q [MAJ ASHMAWY]:  What did you do with it?  

 A [SGM A]:  We used it for our operations with the Afghans.  

 Q [MAJ ASHMAWY]:  Are you at liberty to say what or how you used 

it more specifically?  

 A [SGM A]:  Yes.  We used it to buy supplies for our forces.  

You know, blankets, lanterns, heaters because it was cold.  Things 

like that.   

 Q [MAJ ASHMAWY]:  Did you ever pay any anybody for Mr. Hamdan?  

 A [SGM A]:  No, I did not.  

 Q [MAJ ASHMAWY]:  Nobody made a penny off of him?  

 A [SGM A]:  Not a penny.  

 Q [MAJ ASHMAWY]:  Now, I just asked you about passports.  You 

said that the Afghans told you that they found passports on them?  

 A [SGM A]:  Yes.  

 Q [MAJ ASHMAWY]:  Do you remember the kind of passports?  

 A [SGM A]:  A Yemeni passport and Afghani passport.  

 ATC [MAJ ASHMAWY]:  Your Honor, I would like to show what's 

marked as Prosecution Exhibit 16 for identification to the defense.   

 MJ [CAPT ALLRED]:  Very well.   
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 ATC [MAJ ASHMAWY]:  And I am showing Prosecution Exhibit 16 for 

identification to the military Judge.   
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 MJ [CAPT ALLRED]:  Very well.   

 ATC [MAJ ASHMAWY]:  With Your Honor's permission, I would like 

to ask the bailiff to hand it to the witness.   

 DC [LCDR MIZER]:  Your Honor, the client would like to see the 

passport.   

 MJ [CAPT ALLRED]:  It's a good looking picture, Mr. Hamdan.   

 Q [MAJ ASHMAWY]:  Sergeant Major, the bailiff has just handed 

you Prosecution Exhibit 16 for identification.  Do you recognize it?  

 A [SGM A]:  I do.  

 Q [MAJ ASHMAWY]:  What is it?  

 A [SGM A]:  It's a Yemeni passport of Mr. Hamdan.  

 Q [MAJ ASHMAWY]:  How do you recognize it?  

 A [SGM A]:  Because I had it with me in Afghanistan.  

 Q [MAJ ASHMAWY]:  Is it one of the items that you secured?  

 A [SGM A]:  Yes, sir.  

 Q [MAJ ASHMAWY]:  And you segregated?  

 A [SGM A]:  Yes, sir.  

 ATC [MAJ ASHMAWY]:  Your Honor, at this time we would ask that 

Prosecution Exhibit 16 for identification be admitted as Prosecution 

Exhibit 16.  

 DC [LCDR MIZER]:  No objection, Your Honor.  
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 MJ [CAPT ALLRED]:  Very well.   1 
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[Prosecution Exhibit 16 was admitted.] 

 ATC [MAJ ASHMAWY]:  And if the bailiff could retrieve it, 

please, and hand it to the court reporter.   

 Q [MAJ ASHMAWY]:  Now, what was the most significant thing that 

you found--that you thought at the time, that you found in that car?  

 A [SGM A]:  Two SA-7 missiles.  

 ATC [MAJ ASHMAWY]:  Your Honor, I am showing the witness and the 

Court what has previously been admitted as a prosecution exhibit.   

 Q [MAJ ASHMAWY]:  What's this?  

 A [SGM A]:  SA-7 training aid.  

 Q [MAJ ASHMAWY]:  And does this look like the missiles that you 

seized?  

 A [SGM A]:  With the exception of the actual trigger mechanism 

and launcher mechanism at the bottom, which is in yellow.   

 Q [MAJ ASHMAWY]:  That's this part?  Everything's brown.   

 A [SGM A]:  That's correct.  

 Q [MAJ ASHMAWY]:  What you seized was the tube?  

 A [SGM A]:  The tube with the rocket.  Yes.  

 Q [MAJ ASHMAWY]:  And the rocket?  

 A [SGM A]:  Yes.  

 Q [MAJ ASHMAWY]:  What part of this kills people?  

 A [SGM A]:  The tube with the rocket; the rocket, in particular.  
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 Q [MAJ ASHMAWY]:  What does "SA" stand for in SA-7?  1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

 A [SGM A]:  Surface-to-air.  

 Q [MAJ ASHMAWY]:  And it may be obvious, but what do you do with 

an SA-7 missile?  

 A [SGM A]:  An SA-7 is a hand-held shoulder-fired surface-to-air 

missile that destroys aircraft.   

 Q [MAJ ASHMAWY]:  Was the U.S. Armed Forces in Takteh-Pol armed 

with SA-7 missiles?  

 A [SGM A]:  No.  

 Q [MAJ ASHMAWY]:  Were the ant-Taliban Afghanis fighting with 

you armed with SA-7 missiles?  

 A [SGM A]:  No, they were not.  

 Q [MAJ ASHMAWY]:  Why wasn't the U.S. forces armed with SA-7 

missiles?  

 A [SGM A]:  We had air supremacy in Afghanistan.  We had no 

worry about any kind of enemy aircraft in the area.  

 Q [MAJ ASHMAWY]:  So, in other words, if I understand you 

correctly, that would then be useless to you?  

 A [SGM A]:  Yes.  

 Q [MAJ ASHMAWY]:  Because you wouldn't have any aircraft to 

shoot down?  

 A [SGM A]:  Correct.  
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 Q [MAJ ASHMAWY]:  How do you know that the Afghanis fighting 

alongside you did not have SA-7 missiles?  
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 A [SGM A]:  We had done an inspection of the Afghani forces, 

what they had available, because they were our forces now.  So we 

needed to know what they had available in order how to best utilize 

them on the battlefield.  So we did basically an equipment inspection 

of the forces.  

 Q [MAJ ASHMAWY]:  Who was part of the equipment inspection?  

 A [SGM A]:  I was.  

 Q [MAJ ASHMAWY]:  How did you treat--or, I should say, how was 

Mr. Hamdan treated after capture?  

 A [SGM A]:  He was treated according to the regulations.  

 Q [MAJ ASHMAWY]:  Can you be more specific?  What did you do?  

 A [SGM A]:  We secured Mr. Hamdan for both our own security and 

safety and his.  We segregated him from our location put under a 

guard.  We gave him food and water, and we gave him a medical 

inspection until we could determine his status.   

 Q [MAJ ASHMAWY]:  When was the first time that Mr. Hamdan would 

become aware that he was in the presence of Americans?  

 A [SGM A]:  During the medical inspection.  

 Q [MAJ ASHMAWY]:  How would he become aware of that?  

 A [SGM A]:  We had to have a medic from 18 Delta do the medical 

inspection.  That medical inspection is pretty thorough.  We have to 
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basically unclothe the individual to ensure there's not any open 

wounds.  We have to ask questions of the individual.  I was there 

during the questioning to whether or not he had any wounds or was 

feeling any pain or had any sicknesses or illnesses.  So the medic 

had to ask those questions.  He didn't speak Arabic, so we had to do 

it through an interpreter who was from the indigenous force that we 

had.   
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In addition to the fact, I was asking him if he knew 

anything about al Qaeda, Taliban, enemy forces, which had to be 

interpreted for him in Arabic.   

 Q [MAJ ASHMAWY]:  Who is he guarded by again?  

 A [SGM A]:  He was guarded by anti-Taliban forces under my 

supervision.  

 Q [MAJ ASHMAWY]:  Were you concerned that in any way Mr. Hamdan 

was in danger from his guards?  

 A [SGM A]:  Not from his guards.  

 Q [MAJ ASHMAWY]:  Why not?  

 A [SGM A]:  Because his guards were--we went to the circuit 

force commander and asked him for his best personnel to secure Mr. 

Hamdan.  That individual was in our custody.  I needed to make sure 

that he was secured in a proper fashion.  And we couldn't do it; 

there wasn't enough of us.  So in order to do that, the surrogate 

force commander gave us his most trusted guard force, the same guard 
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force that was basically securing us, because we were important to 

him.  So he gave us that guard force that would follow his direction 

to the letter.   
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 Q [MAJ ASHMAWY]:  So Mr. Hamdan was safe?  

 A [SGM A]:  Yes, he was.  

 Q [MAJ ASHMAWY]:  Did you ever check on him?  

 A [SGM A]:  Yes.  

 Q [MAJ ASHMAWY]:  How often?  

 A [SGM A]:  A couple times a day.  

 Q [MAJ ASHMAWY]:  Was he injured when you captured him?  

 A [SGM A]:  No, he was not.  

 Q [MAJ ASHMAWY]:  A photo was taken.  Correct?  

 A [SGM A]:  Yes, it was.  

 ATC [MAJ ASHMAWY]:  Your Honor, if I could retrieve from the 

bailiff the capture photo of Mr. Hamdan that's previously been admit 

into evidence.  

 MJ [CAPT ALLRED]:  Show it to the witness?   

 ATC [MAJ ASHMAWY]:  And show it to the witness.  Yes, sir.   

 Q [MAJ ASHMAWY]:  Could you please review that, Sergeant Major.   

 A [SGM A]:  Yes.  

 Q [MAJ ASHMAWY]:  Do you recognize what's in front of you, the 

photo?  

 A [SGM A]:  I do.  
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 Q [MAJ ASHMAWY]:  What is it?  1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

 A [SGM A]:  A picture of Mr. Hamdan right after capture.  

 Q [MAJ ASHMAWY]:  Thank you.  Would you please return that to 

the court reporter.   

  If I could return for a moment to what you seized out of 

that car?  

 A [SGM A]:  Yes, sir. 

 Q [MAJ ASHMAWY]:  And if I could ask the Court's indulgence just 

to check with our paralegal on one technical aspect.   

Thank you for your patience, Your Honor.   

Showing the witness the markup of the SA-7.   

  Now, you've already explained, Sergeant Major, that the 

deadly part is what's engrained, this tube and missile.  Right?  

 A [SGM A]:  Yes.  

 Q [MAJ ASHMAWY]:  If you could please explain again, what is 

this?  What's the round part?  

 A [SGM A]:  That's actually the firing mechanism.  Contains a 

battery.  It actually contains the trigger that actually launches the 

missile.   

 Q [MAJ ASHMAWY]:  Are the tubes interchangeable with the trigger 

mechanism?  

 A [SGM A]:  Yes.  
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 Q [MAJ ASHMAWY]:  How many tubes--or, I should say, how many 

tubes, how many missiles can be fired by a single trigger mechanism?   
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 A [SGM A]:  As long as the trigger mechanisms works, as many as 

you want.  

 Q [MAJ ASHMAWY]:  More than two?  

 A [SGM A]:  More than two.  

 Q [MAJ ASHMAWY]:  More than five?  

 A [SGM A]:  More than five.  

 Q [MAJ ASHMAWY]:  So if I pull out a tube to somebody with a 

trigger mechanism, could they fire the rocket?  

 A [SGM A]:  Yes, they could.  

 Q [MAJ ASHMAWY]:  Could they shoot down an aircraft with that?  

 A [SGM A]:  Yes, they could.  

 Q [MAJ ASHMAWY]:  I guess to be clear, which direction was Mr. 

Hamdan's car driving in?  

 A [SGM A]:  It was traveling from south to north, from Boldak 

towards Kandahar.  

 Q [MAJ ASHMAWY]:  Now, one of the other things that you seized 

out of Mr. Hamdan's car was a weapons card.  Correct?  

 A [SGM A]:  Yes.  

 Q [MAJ ASHMAWY]:  How many did you seize?  

 A [SGM A]:  A couple.   
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 Q [MAJ ASHMAWY]:  What is a weapons card?  1 
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 A [SGM A]:  It was a piece of paper that was written in another 

language.  It wasn't written in Arabic, so it had to be translated 

for me.  But it allowed al Qaeda personnel to carry weapons inside of 

Afghanistan.   

 Q [MAJ ASHMAWY]:  And would you--what does one look like?  

 A [SGM A]:  It's a piece of paper, maybe a five by seven piece 

of paper maybe.  Some of them were lengthwise, some of them--some of 

them were portrait, some of them were landscape.   

 Q [MAJ ASHMAWY]:  Who signed them?  

 A [SGM A]:  Omar.   

 Q [MAJ ASHMAWY]:  If you saw one, would you recognize one?  

 A [SGM A]:  I would. 

 ATC [MAJ ASHMAWY]:  If I could please have the next displayed 

shown to the military Judge.  Your Honor, this would be marked 

Prosecution Exhibit 17 for identification.   

 MJ [CAPT ALLRED]:  You may show that to the witness. 

 Q [MAJ ASHMAWY]:  Have you seen this?  

 A [SGM A]:  Yes.  

 Q [MAJ ASHMAWY]:  Do you recognize what you're looking at?  

 A [SGM A]:  It looks to be one of the weapons cards signed by 

Mullah Omar at the bottom.   
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 Q [MAJ ASHMAWY]:  Can you read any portion--before I get there.  

Can you read any portion of this?  
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 A [SGM A]:  Top it says, Islamia, Afghanistan, which is the 

Republic of Afghanistan.  There's an Islamic or Arabic greeting, 

[speaking Arabic] which is pretty normal for Arabic greetings.  And 

then there's a box.   

 Q [MAJ ASHMAWY]:  And who is the weapons---- 

 MJ [CAPT ALLRED]:  You can show this.  Can you see this at 

counsel table?  You can put it up on the screen here if it isn't.   

 ATC [MAJ ASHMAWY]:  Can it be published and shown to the 

members?   

 MJ [CAPT ALLRED]:  Yes.   

 Q [MAJ ASHMAWY]:  Could you please then mark on the screen 

before you where the name Mullah Omar appears?  

 A [SGM A]:  Mohammed Ahmed Omar is right here.  

 Q [MAJ ASHMAWY]:  And who is Mohammed Omar?  

 A [SGM A]:  He was the commander of the Taliban.  

 Q [MAJ ASHMAWY]:  Would you please circle on the screen where 

the name of the individual who this card is given to is?  

 A [SGM A]:  It appears to be Abu Abdullah, which is in this area 

here.  

 ATC [MAJ ASHMAWY]:  Let the record reflect the witness has 

circled.  And if it may be captured as a sub-exhibit?   
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 MJ [CAPT ALLRED]:  Very well.  Without objection, Prosecution 

Exhibit 17 will be admitted into evidence. 

 ATC [MAJ ASHMAWY]:  And with the Judge's permission, I will 

clear the markings on the exhibit.  

 MJ [CAPT ALLRED]:  Very well.   

 Q [MAJ ASHMAWY]:  And to the extent you haven't already 

explained, how were these cards used?  

 A [SGM A]:  This was explained to me because I couldn't read the 

card in its entirety.  And according to our Pashtun translator, he 

said that these cards were issued to al Qaeda by Taliban so that they 

could move freely inside of Afghanistan and carry weapons.  Which we 

thought was pretty weird considering we thought it was a basically 

lawless society.  But he said that this had to be used because they 

couldn't communicate, and this could allow them to move freely with 

the card.   

 Q [MAJ ASHMAWY]:  Now, this card has two sides on it.  Correct?  

 A [SGM A]:  It obviously would have two sides.  Yes.  

 ATC [MAJ ASHMAWY]:  If I could have the next image--actually, 

the screen is blackened and the next image shown to the military 

Judge.   

Your Honor, this is the flip side of the exhibit.  If I 

could show this to the witness and to the members.   

  2030



  

 MJ [CAPT ALLRED]:  Yes, you may.   1 
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 ATC [MAJ ASHMAWY]:  Thank you, Your Honor.   

 Q [MAJ ASHMAWY]:  This is the other side of that weapons card.  

What language is that written in?  

 A [SGM A]:  Arabic.  

 Q [MAJ ASHMAWY]:  What does it say?  

 A [SGM A]:  Saqr.   

 Q [MAJ ASHMAWY]:  As in Saqr al Jedawi?  

 A [SGM A]:  I know that says Saqr.   

 Q [MAJ ASHMAWY]:  What does Saqr mean?  

 A [SGM A]:  Bird, hawk, eagle.  My Arabic is not great, but 

that's what I believe it to be.  

 Q [MAJ ASHMAWY]:  Now, you already testified that you had 

Afghans fighting alongside you.   

 A [SGM A]:  Yes.  

 Q [MAJ ASHMAWY]:  Correct?  Did you make any attempt to put them 

in uniform?  

 A [SGM A]:  We gave them uniforms for their--because it was 

cold.  That's all we had.  So there was a uniform given to them, but 

it wasn't meant to put the force in uniform.  It was meant to supply 

them with necessities because of the climate, the environment.  

 Q [MAJ ASHMAWY]:  Now, did you ever question the accused?  

 A [SGM A]:  Yes.  
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 Q [MAJ ASHMAWY]:  When?  1 
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 A [SGM A]:  From the initial time we had the medical inspection, 

and every day it was asked if he knew anything about our enemy, which 

was al Qaeda and Taliban, including also some interrogations.   

 Q [MAJ ASHMAWY]:  One second.  Thank you for your patience.  You 

had said that you seized a radio from Mr. Hamdan.  Correct?  

 A [SGM A]:  There was a radio given to me that was attributed to 

Mr. Hamdan.  Yes.  

 Q [MAJ ASHMAWY]:  Did you turn that on at some point after you 

captured Mr. Hamdan?  

 A [SGM A]:  Yes.  

 Q [MAJ ASHMAWY]:  What did you hear on the radio?  

 A [SGM A]:  Arabic language.  

 Q [MAJ ASHMAWY]:  Did you recognize any names?  

 A [SGM A]:  Yes, I did.  

 Q [MAJ ASHMAWY]:  What names did you recognize?  

 A [SGM A]:  Abu Abdullah.   

 Q [MAJ ASHMAWY]:  I'm sorry?  Abu Abdullah?  

 A [SGM A]:  Yes.  

 Q [MAJ ASHMAWY]:  That's the same name that's on the weapons 

card.  Correct?  

 A [SGM A]:  Yes.  
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 Q [MAJ ASHMAWY]:  If I could return to the subject of the 

interrogating Mr. Hamdan at this time.   
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 A [SGM A]:  Yes.  

 Q [MAJ ASHMAWY]:  How many times did you interrogate him?  

 A [SGM A]:  Twice.  

 Q [MAJ ASHMAWY]:  Were those interrogations recorded in any 

manner?  

 A [SGM A]:  Yes, they were.  

 ATC [MAJ ASHMAWY]:  Your Honor, with the Court's permission, I 

would like to play a portion of those recorded interrogations so that 

the witness can identify them.   

 MJ [CAPT ALLRED]:  Very well.  Any objection?   

 COUNSEL:  No, Your Honor.   

 MJ [CAPT ALLRED]:  Very well.  Let's see, who is seeing this 

now?  Me?  Me and the witness?   

 ATC [MAJ ASHMAWY]:  Yes.   

 MJ [CAPT ALLRED]:  Can you see this?   

 A [SGM A] I can now, Your Honor.   

 Q [MAJ ASHMAWY]:  Do you recognize what you just saw?  

 A [SGM A]:  Yes, I do.  

 Q [MAJ ASHMAWY]:  What was it?  

 A [SGM A]:  It's a recording of the first interrogation that we 

had of Mr. Hamdan.   
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 Q [MAJ ASHMAWY]:  And how do you recognize it?  1 
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 A [SGM A]:  Because I made the recording.  

 Q [MAJ ASHMAWY]:  What kind of camera did you have?  

 A [SGM A]:  A Sony PC 110 camera that was part of our equipment.  

 Q [MAJ ASHMAWY]:  And who did that camera belong to?  

 A [SGM A]:  Me.  

 Q [MAJ ASHMAWY]:  You recorded it.  Were you also there?  

 A [SGM A]:  Yes.  

 Q [MAJ ASHMAWY]:  And when was the last time that you were able 

to watch the whole thing?  

 A [SGM A]:  Last night, night before, I watched both of them.  

 Q [MAJ ASHMAWY]:  And based on this review and your review 

before, would you say that those recordings fairly and accurately 

depict the interrogation of Mr. Hamdan?  

 A [SGM A]:  Absolutely.  

 ATC [MAJ ASHMAWY]:  Your Honor, at this time we would like that 

recording into evidence as Prosecution Exhibit 18.  

 DC [LCDR MIZER]:  No objection, other than the one previously 

litigated, Your Honor.   

 MJ [CAPT ALLRED]:  Very well.  That objection has been 

overruled, I guess.  Hasn't it?  So we will admit Prosecution Exhibit 

18 over the defense's objection.   

 ATC [MAJ ASHMAWY]:  Thank you. 

  2034
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 Q [MAJ ASHMAWY]:  Now, there was a second interrogation as well?  

 A [SGM A]:  Yes, there was.  

 Q [MAJ ASHMAWY]:  If I showed you a clip of that, would you 

recognize it?  

 A [SGM A]:  Absolutely.  

 ATC [MAJ ASHMAWY]:  If we could please show the witness and the 

military Judge a clip of the second interrogation.   

 Q [MAJ ASHMAWY]:  Did you recognize what you saw?  

 A [SGM A]:  Yes.  

 Q [MAJ ASHMAWY]:  How did you recognize it?  

 A [SGM A]:  It's the second interrogation that I taped of Mr. 

Hamdan.  

 Q [MAJ ASHMAWY]:  The same camera?  

 A [SGM A]:  Yes.  

 Q [MAJ ASHMAWY]:  And you had a chance to see that before as 

well in its entirety?  

 A [SGM A]:  Yes.  

 Q [MAJ ASHMAWY]:  Did it fairly and accurately represent the 

interrogation--the second interrogation of Mr. Hamdan?  

 A [SGM A]:  Yes, it did.  

 ATC [MAJ ASHMAWY]:  Your Honor, we would like to have that 

recording moved into evidence as Prosecution Exhibit 19.   
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 DC [LCDR MIZER]:  No objection, other than those previously 

litigated, Your Honor.   
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 MJ [CAPT ALLRED]:  Very well.  Prosecution Exhibit 19 then will 

be admitted over defense's objection. 

 Q [MAJ ASHMAWY]:  Now, before I get into details of those two 

interrogations, you also interrogated Mr. Boujaadia.  Correct?  

 A [SGM A]:  I did.   

 Q [MAJ ASHMAWY]:  Did you also record those?  

 A [SGM A]:  We did.  

 Q [MAJ ASHMAWY]:  I should just ask you specifically for 

clarity, how was Mr. Boujaadia treated?  

 A [SGM A]:  The same as Mr. Hamdan.   

 ATC [MAJ ASHMAWY]:  If I could just have the Court's indulgence 

for one second.   

 Q [MAJ ASHMAWY]:  You also had an opportunity to review the 

Boujaadia interrogations as well?  

 A [SGM A]:  I did.  

 Q [MAJ ASHMAWY]:  And would you recognize them if you were shown 

a portion of it?  

 A [SGM A]:  Yes, I would.  

 ATC [MAJ ASHMAWY]:  Your Honor, with the Court's permission, I 

would like to show the military Judge and the Sergeant Major a 

portion of that.   
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 Q [MAJ ASHMAWY]:  Did you recognize what you saw?  1 
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 A [SGM A]:  I did.  

 Q [MAJ ASHMAWY]:  How did you recognize it?  

 A [SGM A]:  I took the videotape of Mr. Boujaadia's 

interrogation.  

 Q [MAJ ASHMAWY]:  And you were there?  

 A [SGM A]:  Yes.  

 Q [MAJ ASHMAWY]:  I heard noise that sounded like chains.  Is 

that significant in any way?  

 A [SGM A]:  Given our circumstances, we had to keep Mr. 

Boujaadia's chains on to move him from his holding facility, because 

we only had so many pairs of flex cuffs which we had originally used 

with Mr. Hamdan for his first interrogation.  And if we started using 

them and cutting them off every time and putting chains back and 

forth, we didn't have enough.  Flex cuffs aren't used for long-term 

holding because they can easily be broke.  So we had to move him with 

his chains on.   

 Q [MAJ ASHMAWY]:  And based on your prior review and what you 

just saw, does that recording accurately and fairly reflect the 

interrogation--the first interrogation of Mr. Boujaadia?  

 A [SGM A]:  Yes.  

 ATC [MAJ ASHMAWY]:  Your Honor, at this time we would ask that 

that recording be admitted into evidence as Prosecution Exhibit 20.   
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 MJ [CAPT ALLRED]:  Very well.  Prosecution Exhibit 20 is 

admitted without objection.  

 Q [MAJ ASHMAWY]:  Now, there was a second interrogation of Mr. 

Boujaadia as well?  

 A [SGM A]:  Yes.  

 Q [MAJ ASHMAWY]:  What time of day was that?   

 A [SGM A]:  Nighttime.   

 Q [MAJ ASHMAWY]:  Is that roughly the same time as the second 

interrogation of Mr. Hamdan?  

 A [SGM A]:  Roughly.  

 ATC [MAJ ASHMAWY]:  Your Honor, if I could have that last 

recording played for you and the witness.   

 Q [MAJ ASHMAWY]:  Do you recognize what you saw?  

 A [SGM A]:  I do.  

 Q [MAJ ASHMAWY]:  What was it?  

 A [SGM A]:  It was the second interrogation of Mr. Boujaadia.  

 Q [MAJ ASHMAWY]:  Who recorded it?  

 A [SGM A]:  I did.  

 Q [MAJ ASHMAWY]:  Were you there?  

 A [SGM A]:  Yes.  
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 Q [MAJ ASHMAWY]:  Based on that and your prior review, did it 

fairly and accurately reflect the entire second interrogation of Mr. 

Boujaadia?  
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 A [SGM A]:  Yes, it did.  

 ATC [MAJ ASHMAWY]:  Your Honor, at this time I would like that 

recording moved into evidence as Prosecution Exhibit 21.   

 DC [LCDR MIZER]:  No objection, Your Honor.   

 MJ [CAPT ALLRED]:  No objection?   

 DC [LCDR MIZER]:  No objection, Your Honor.   

 MJ [CAPT ALLRED]:  Very well.  Prosecution Exhibit 21 is 

admitted without objection.   

 Q [MAJ ASHMAWY]:  Now, when you interrogated the accused the 

first time, how would you describe him?  

 A [SGM A]:  He was evasive with some of his answers, not 

forthcoming when it came to the plausibility of why he was doing of 

what he was doing and where he was at.  

 Q [MAJ ASHMAWY]:  Now, either in your future--we're going to be 

showing this to members when it's published.  But could you please 

just generally explain the setting of the interrogations.  

Specifically, what kind of protection can you see?   

 A [SGM A]:  You can see that we brought the individuals in 

secured in some fashion, whether it was flex cuffs or chains.  We had 

armed guards, escorts bringing them in from their holding locations 
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to the actual interrogation room.  That was us that did that.  You 

will see in the video that myself and another individual bring him 

in.  We are hooded.  We do have our weapons, which are either M-4s or 

side arms, with us.  And we left at least one of us in the room at 

all times with the interrogator in order to ensure the safety of not 

only the interrogator but the individual being interrogated.   
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 Q [MAJ ASHMAWY]:  Not meant in a threatening manner?  

 A [SGM A]:  No.  It's procedure for security.  We didn't know 

what would happen.   

 Q [MAJ ASHMAWY]:  You also can't see the face of that 

individual?  

 A [SGM A]:  That's correct.  

 Q [MAJ ASHMAWY]:  And why is that?  

 A [SGM A]:  That's our SOP.   

 MJ [CAPT ALLRED]:  I'm sorry.  That last question was, the SOP 

is to prevent them from seeing your faces?  Or you're protecting--

you're getting there?   

 ATC [MAJ ASHMAWY]:  Thank you, Your Honor.  Yes, I need to be 

clearer.   

 Q [MAJ ASHMAWY]:  The face of members of your unit are not 

visible on the video.  In fact, there's sort of a mask.  They're 

covered.   

 A [SGM A]:  It's called a balaclava.  Yes.   
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 Q [MAJ ASHMAWY]:  Could you please explain that?  1 
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 A [SGM A]:  It wasn't meant for any other reason except for the 

fact that when we're videotaping these, sir, and we didn't know where 

these videotapes were going to eventually go.  We have a job to do 

and still today, so that's why we're covered. 

 MJ [CAPT ALLRED]:  To protect your own identities.   

 WIT [SGM A]:  Yes, sir.   

 MJ [CAPT ALLRED]:  Okay.  Please continue.   

 ATC [MAJ ASHMAWY]:  Thank you, Your Honor.   

 Q [MAJ ASHMAWY]:  Now, you've testified that Mr. Hamdan's 

answers to your questions were vague and evasive?  

 A [SGM A]:  Yes.  

 Q [MAJ ASHMAWY]:  What, generally, kind of information were you 

looking for?  

 A [SGM A]:  During the tactical questioning, we were asking him 

if he knew anything about al Qaeda, Taliban forces in the area, their 

disposition, their readiness, what kind of equipment they would have 

had.  We never got there because he just flat out denied knowledge of 

ever knowing that they were in Afghanistan.  So then during the 

interrogation, we were just trying to establish a baseline of who he 

was.  That's what the interrogation was about, separate to the 

tactical questioning, is, who are you and why are you traveling with 

missiles?   
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 Q [MAJ ASHMAWY]:  Now, it's already been said in this courtroom 

that things done mean more than things said.  What did Mr. Hamdan do 

to help you capture or kill other al Qaeda members?  

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

 A [SGM A]:  Nothing.   

 Q [MAJ ASHMAWY]:  Did he give you any information about Usama 

bin Laden?  

 A [SGM A]:  Absolutely not.  

 Q [MAJ ASHMAWY]:  How about Khalid Sheikh Muhammed?  

 A [SGM A]:  No.  

 Q [MAJ ASHMAWY]:  How about Sa'ed El-Adel?  

 A [SGM A]:  No.  

 Q [MAJ ASHMAWY]:  How about information concerning an 

ammunitions facility in the area?  

 A [SGM A]:  None.  

 Q [MAJ ASHMAWY]:  Or in any area?  

 A [SGM A]:  None.  

 Q [MAJ ASHMAWY]:  Now, what about a place called Nibras 

guesthouse?  Did he give you any information about that?  

 A [SGM A]:  He did not.   

 Q [MAJ ASHMAWY]:  Did he say anything about Nibras at all?  

 A [SGM A]:  Not that I know of.  

 Q [MAJ ASHMAWY]:  Not to you?  

 A [SGM A]:  Not to me.  

  2042



  

 Q [MAJ ASHMAWY]:  It sounds like he didn't do very much to help 

you out.  
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 A [SGM A]:  No.  He answered questions about his personal 

status, wife and children, things of that nature.  But anything 

pertaining to our enemy at the time, nothing.  

 Q [MAJ ASHMAWY]:  How useful would that kind of information have 

been to you at that time?  

 A [SGM A]:  It would have been incredibly useful, because we 

were the only forces in the area.   

 Q [MAJ ASHMAWY]:  Now, also for the future when the members see 

these videos, who asked the questions in the interrogation?  

 A [SGM A]:  The questions were asked by a trained interrogator 

who was sent in to us from our hire.  

 Q [MAJ ASHMAWY]:  And when was he brought in?  

 A [SGM A]:  He was brought in approximately a day and a half, 48 

hours after the capture.  

 Q [MAJ ASHMAWY]:  Of the accused?  

 A [SGM A]:  Yes.  

 Q [MAJ ASHMAWY]:  And how did you brief him?  

 A [SGM A]:  I took him to my location where I had all of the 

pocket litter and things that were captured on the individual, showed 

him what belonged to the individual, what was taken out of the car.  

We discussed what was found, how it was captured, how he was 
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captured.  We discussed methodology of how we would go about this 

interrogation.   

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

 Q [MAJ ASHMAWY]:  And how much of the pocket letter, the items 

seized of Mr. Hamdan, did you show him?  

 A [SGM A]:  The stuff that was just seized from Mr. Hamdan.  

 Q [MAJ ASHMAWY]:  How much?  All of it, some of it?   

 A [SGM A]:  All of it.  There was no reason to keep it from him.  

There was a bunch of documents, handwritten, so on and so forth.  

 Q [MAJ ASHMAWY]:  What about of anything seized from Mr. 

Boujaadia?  

 A [SGM A]:  When we did the Mr. Boujaadia interrogation, of 

course he saw Mr. Boujaadia's identification cards, and that was it.  

That's all he really had.  

 Q [MAJ ASHMAWY]:  Did you confuse any of the items?  

 A [SGM A]:  No.  

 Q [MAJ ASHMAWY]:  Were you careful not to.   

 A [SGM A]:  Yes.  

 Q [MAJ ASHMAWY]:  Why?  

 A [SGM A]:  Because it's important for the analytical side 

afterwards that that information was eventually going to be sent up 

for some analyst who has better knowledge of what's going on, on the 

intelligence side, to put it all together.  
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 Q [MAJ ASHMAWY]:  Now, at some point obviously that first 

interrogation stopped.  I believe you stopped it?  
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 A [SGM A]:  Yes.  

 Q [MAJ ASHMAWY]:  Why?  

 A [SGM A]:  Because we weren't getting anywhere.   

 Q [MAJ ASHMAWY]:  What do you mean?  

 A [SGM A]:  Basically, the individual was giving us no 

information that really would assist us in our driving forward in our 

mission.  We had very little time to deal with these interrogations, 

so we decided at that time to terminate the interview, interrogation.   

 Q [MAJ ASHMAWY]:  How long--other than these interrogations, did 

you ever give the accused an opportunity to explain himself or tell 

you what he knew?  

 A [SGM A]:  Every day.  There's a difference between an 

interrogation and tactical questioning.  Our tactical questioning 

centered around disposition of any forces, where is al Qaeda, where 

are the Taliban.  Every day it was asked, tell us what you know about 

al Qaeda and Taliban in the area.   

Interrogations were not only centered around that, but they were 

centered around who he was, because we didn't know.  Every day.   

 Q [MAJ ASHMAWY]:  Did he ever tell you anything?  

 A [SGM A]:  Never.  Not once.  
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 Q [MAJ ASHMAWY]:  When did you--how did the accused leave 

Takteh-Pol?  
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 A [SGM A]:  He was put on an aircraft with U.S. forces, and 

taken out of our control.  

 Q [MAJ ASHMAWY]:  And when did your unit leave Takteh-Pol?  

 A [SGM A]:  We actually moved north towards the airfield in 

December 7th, about six days after Mr. Hamdan was gone.  

 Q [MAJ ASHMAWY]:  What happened?  

 A [SGM A]:  We moved north to the airfield.  When we approached 

the airfield there was a gun battle at the front gate of the 

airfield.  We eventually took the airfield with our indig force, and 

then we moved into the city of Kandahar and took the governor's 

palace.   

 Q [MAJ ASHMAWY]:  While you were fighting the enemy, did you see 

any signs of command and control?  

 A [SGM A]:  No.  

 Q [MAJ ASHMAWY]:  How would you have described it? 

 A [SGM A]:  Mob-like, gang mentality.  More of groups because of 

necessity rather than in some kind of controlled unit tactics.   

 Q [MAJ ASHMAWY]:  Now, with regard to those individuals that 

could be described as al Qaeda fighters, would you say the same 

description applies to them?  

 A [SGM A]:  Yes.  
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 Q [MAJ ASHMAWY]:  And what happened after the battle?  1 
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 A [SGM A]:  After the air strip, we drove into Kandahar from 

south to north, straight through the middle of town, straight to the 

seat of government, which was the governor's palace, and took control 

of the city.   

 Q [MAJ ASHMAWY]:  And with regards to the palace, was there any 

incident?  Was there an incident with regard to the palace that 

involved the forces?  

 A [SGM A]:  Yes, there was.  

 Q [MAJ ASHMAWY]:  Would you please describe that?  

 A [SGM A]:  About five days after we actually occupied the 

governor's palace, we received information from a walk-in source that 

there was a massive IED that was plant on the roof of the governor's 

palace.  Upon further investigation, we found an electrical wire that 

was routed out to the town to a small shop.  And then further 

investigation identified that there was about six dozen antitank and 

Chinese mortar rounds that were implanted in the roof of the 

governor's palace ready for detonation.   

 Q [MAJ ASHMAWY]:  What would have happened if they exploded?  

 A [SGM A]:  If they would have actually been initiated, the 

governor's palace would have been leveled, we would have been killed, 

and collateral damage would have been massive in the area.   
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 Q [MAJ ASHMAWY]:  And, generally, what did you do within the 

city?  What was your mission?  
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 A [SGM A]:  It was to go and search and capture any type of al 

Qaeda, Taliban forces in the city, secure the city, and collect 

intelligence.   

 Q [MAJ ASHMAWY]:  As you were going from house to house, 

building to building, how did you know which buildings to go to?  

 A [SGM A]:  We received intelligence as to what locations 

belonged to al Qaeda, specifically al Qaeda.  And we systemically 

over the period of a couple of weeks assaulted or raided those 

facilities in search of personnel and/or intelligence.   

 Q [MAJ ASHMAWY]:  What kind of help did you get from the Afghan 

citizens in Kandahar?  

 A [SGM A]:  Actually, we received pretty good help from them.  

There were times when we would raid a house where there was not any 

addresses on the houses, no home number, address number.  We would 

enter a house, and then we would get information from the locals who 

would come and say, "You're looking for the al Qaeda house or Arab 

house?"  And we would say yes, and they would say, "That's not it.  

Come this way."  And they would take us down the street, and we would 

enter the house and lo and behold this would be a bunch of 

information that would link al Qaeda to that facility.  
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 ATC [MAJ ASHMAWY]:  Your Honor, I would like to show the 

military Judge and show it to the witness.   
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 MJ [CAPT ALLRED]:  Okay.   

 ATC [MAJ ASHMAWY]:  I would like this marked Prosecution Exhibit 

22 for identification.   

 MJ [CAPT ALLRED]:  Very well.  You may show that to the witness.   

 Q [MAJ ASHMAWY]:  Do you recognize Exhibit 22 for 

identification?  

 A [SGM A]:  I do.  

 Q [MAJ ASHMAWY]:  What is it?  

 A [SGM A]:  It's one of the houses that I raided in Kandahar.  

 Q [MAJ ASHMAWY]:  How do you recognize it?  

 A [SGM A]:  Because it was the one, the only two-story house in 

Kandahar that I raided.  But in addition to that, it was more ornate 

than any of the other houses.  As far as I know, and I was around the 

entire city, that's the only house that looked like that.   

 Q [MAJ ASHMAWY]:  And the photograph that we're looking at, is 

that a fair and accurate depiction of the house when you saw it?  

 A [SGM A]:  Absolutely.   

 ATC [MAJ ASHMAWY]:  Your Honor, we would like to have 

Prosecution Exhibit 22 for identification admitted as Prosecution 

Exhibit 22 and published.   
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 DC [LCDR MIZER]:  Your Honor, we would just object on relevance.  

Is there any connection to Mr. Hamdan with respect to this photo?   
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 MJ [CAPT ALLRED]:  I'm wondering myself what the relevance of 

this is.  

 ATC [MAJ ASHMAWY]:  There actually is quite a bit of relevance, 

Your Honor.  Except that this witness only can provide part of the 

information with regard to---- 

 MJ [CAPT ALLRED]:  Okay.  I will reserve ruling on admission 

then until you've shown the relevance.  With a subsequent witness?   

 ATC [MAJ ASHMAWY]:  Any chance we can admit it on condition?  I 

can have the prosecution absolutely address the relevance question 

the defense asks.   

 MJ [CAPT ALLRED]:  Okay.  I don't think this is very 

prejudicial.  Go ahead.  We'll admit it now subject to your later 

being good to your word.   

 ATC [MAJ ASHMAWY]:  I promise, Your Honor. 

 MJ [CAPT ALLRED]:  Okay.  You may show it to the members then.   

 Q [MAJ ASHMAWY]:  This is the house that you hit?  

 A [SGM A]:  Yes.  One of them.  

 Q [MAJ ASHMAWY]:  And this is the house you went into and was 

different?  

 A [SGM A]:  Yes.  There's actually a couple of different almost 

like townhomes in there.  But it was much more ornate.  It was on the 
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east-northeast side of town near the canal, kind of a long street, 

dead-end.  It was well kept, good tile.  There was nothing in it.   
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 Q [MAJ ASHMAWY]:  When you hit this--roughly, when did you hit 

this house?  

 A [SGM A]:  Roughly, the second week in December.   

 Q [MAJ ASHMAWY]:  What did Mr. Hamdan tell you about this house 

when you interrogated him and every day he was in custody of the U.S. 

in question?  

 A [SGM A]:  He didn't tell me anything about any houses.  

Specifically when we asked about any locations of al Qaeda or Taliban 

facilities, locations, personnel, he didn't tell me anything.  

 Q [MAJ ASHMAWY]:  Nothing at all?  

 A [SGM A]:  He said he didn't know.  He said that he asked other 

people, but they had nothing to tell him.  

 ATC [MAJ ASHMAWY]:  No further questions, Your Honor.   

 MJ [CAPT ALLRED]:  Very good.  Let's see, I think we've been in 

court for about an hour and a quarter.  Does anybody like a recess 

before we commence your cross-examination?   

 CDC [MR. SCHNEIDER]:  Yes, Your Honor.   

 MJ [CAPT ALLRED]:  Mr. Hamdan heard that question coming before 

it got interpreted.  Okay.  Why don't we take a recess, and then 

we'll continue with cross-examination.  We'll wait while the members 

withdraw.  Let's start again at quarter to 4:00.   
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[The military commission recessed at 1530, 22 July 2008.] 1 
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[The R.M.C. 803 session was called to order at 1549, 22 July 2008.]  

 MJ [CAPT ALLRED]:  Court is called to order.  Ask the members to 

come back to the courtroom, please.   

 DC [LCDR MIZER]: Your Honor, one quick issue.   

 MJ [CAPT ALLRED]:  Bailiff, just a moment, please.   

 DC [LCDR MIZER]:  Your Honor, I think that I missed something 

when we were looking at the Sayid Boujaadia video, 20 and 21.  I 

thought those were Hamdan videos, Your Honor.  The defense would 

object to those videos on the basis of relevance.  I don't believe 

that there's anything probative for this case in those videos.   

 MJ [CAPT ALLRED]:  Okay.  Why don't we take that up, and we'll 

visit that before they're shown to the members.  Ask the members into 

the courtroom, please.   

[Members returned to the courtroom.]  

[The R.M.C. 803 session terminated and the military commission 

commenced at 1550, 22 July 2008.] 

 MJ [CAPT ALLRED]:  Please be seated [all persons did as 

directed].  Thank you.  The members have returned to the courtroom.   

Commander Mizer. 

[END OF PAGE] 
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Questions by the defense counsel: 

 Q [LCDR MIZER]:  Good afternoon, Sergeant Major.   

 A [SGM A]:  Good afternoon, sir.   

 Q [LCDR MIZER]:  If you could just talk a little bit about 24 

November 2001.  That day, were you wearing a military uniform, 

Sergeant Major?  

 A [SGM A]:  Yes, I was.  

 Q [LCDR MIZER]:  You were clearing houses when you heard 

gunfire?  

 A [SGM A]:  Yes.  

 Q [LCDR MIZER]:  You were not at the checkpoint that morning?  

 A [SGM A]:  I was not.  

 Q [LCDR MIZER]:  You took a defensive position on a wall inside 

Takteh-Pol.  Correct?  

 A [SGM A]:  Yes.  

 Q [LCDR MIZER]:  You could not see the checkpoint from that 

defensive position?  

 A [SGM A]:  From that particular position, no.  

 Q [LCDR MIZER]:  Did you even go to the checkpoint that day, 

Sergeant Major?  

 A [SGM A]:  Not after it was established.  
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 Q [LCDR MIZER]:  So the only source of the information about the 

missiles being in Mr. Hamdan's car comes from the Afghan troops under 

your command?  
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 A [SGM A]:  Yes.  

 Q [LCDR MIZER]:  Do you know their names, Sergeant Major, as you 

sit here today?  

 A [SGM A]:  Engineer Pashtun was the primary source.  Khallad 

was another source, as they spoke English and they were the closest 

to not only the force commander, the Afghan force commander, but also 

us.   

 Q [LCDR MIZER]:  You looked around the courtroom today, and 

you've identified Mr. Hamdan.  Are either of those gentlemen here 

today, Sergeant Major?  

 A [SGM A]:  No, they're not.  

 Q [LCDR MIZER]:  And that's because the Afghan commander had 

requested that you and your forces stay out of sight.  Correct?  

 A [SGM A]:  It was for our protection at that point.  We were 

trying to identify what our next course of action was.  

 Q [LCDR MIZER]:  And this was supposed to appear to be an Afghan 

force.  Correct?  

 A [SGM A]:  As part of our mission, we were not necessarily 

supposed to be in the frontline of the force.  Correct.  
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 Q [LCDR MIZER]:  And so it was these Afghani men who told you 

that an Arab had been stopped and had pulled a grenade at the 

checkpoint?  

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

 A [SGM A]:  Yes.  

 Q [LCDR MIZER]:  And after that, an incident that brought you 

that man's body?  

 A [SGM A]:  Yes.  

 Q [LCDR MIZER]:  Did they bring you the car, the first car?  

 A [SGM A]:  No, they did not.  

 Q [LCDR MIZER]:  Did you ever search the first car?  

 A [SGM A]:  No, I did not.  

 Q [LCDR MIZER]:  And the first car was a Toyota Corolla?  

 A [SGM A]:  It was a, what I believe was a Toyota Corolla and 

was told to me.  Yes.  

 Q [LCDR MIZER]:  And then you went back to your assigned duties.  

Correct?  

 A [SGM A]:  Yes.  

 Q [LCDR MIZER]:  And then the Afghani troops informed you that a 

second car had been stopped?  

 A [SGM A]:  Yes.  

 Q [LCDR MIZER]:  And, again, you were not at the checkpoint that 

day.  Correct?  

 A [SGM A]:  I was not.   
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 Q [LCDR MIZER]:  And is it at that point that they produced, the 

Afghan troops produced you said passports, money, a radio and a plane 

ticket?  Is that correct?  
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 A [SGM A]:  They produced money, passports.  I do not remember a 

plane ticket at that particular time, but there were definitely plane 

tickets found in the car.  Code cards.   

 DC [LCDR MIZER]:  Your Honor, at this point if I may retrieve an 

exhibit from the prosecution.   

Your Honor, if I may have the bailiff retrieve this and show this to 

the witness, first to the Court and then to the witness?   

 MJ [CAPT ALLRED]:  You may.  Will this be marked as a defense 

exhibit?   

 DC [LCDR MIZER]:  It will be marked as Defense Exhibit I believe 

Alpha, Your Honor.   

 MJ [CAPT ALLRED]:  Very well. 

 Q [LCDR MIZER]:  Sergeant Major, do you recognize that document?  

 A [SGM A]:  I recognize it as an airline ticket.  Yes.  

 Q [LCDR MIZER]:  And isn't it in fact one of the plane tickets 

that you found in the car that day?  

 A [SGM A]:  Yes.  It could be one of the plane tickets that I 

found in the car that day.  
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 Q [LCDR MIZER]:  And, in fact, it's an open ticket with fare to 

return to Yemen.  Isn't it?  
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 A [SGM A]:  I don't know how to--I didn't read the ticket.  I 

could read it now if you want me to.  

 DC [LCDR MIZER]:  Okay.   

  Your Honor, if the bailiff would retrieve the exhibit, and 

I'd ask that that be offered into evidence at this time as Defense 

Exhibit Alpha.   

 MJ [CAPT ALLRED]:  It's written in English?   

 DC [LCDR MIZER]:  It is, Your Honor.   

 MJ [CAPT ALLRED]:  Okay.   

 DC [LCDR MIZER]:  Yemeni Airlines.  

 MJ [CAPT ALLRED]:  Any objection from the government?   

 ATC [MAJ ASHMAWY]:  No objection, Your Honor.   

 MJ [CAPT ALLRED]:  Okay.  Defense Exhibit A then, without 

objection, is admitted into evidence. 

 DC [LCDR MIZER]:  Your Honor, if I could have the bailiff 

retrieve Defense Exhibit Alpha, Mr. Hamdan would like to see the 

plane ticket.  If we could just take a brief moment to do that.   

 MJ [CAPT ALLRED]:  Sure.   

 DC [LCDR MIZER]:  Let the record reflect that the bailiff gave 

it to the Court.   
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 Q [LCDR MIZER]:  Sergeant Major, the Afghan troops told you that 

Mr. Hamdan ran away from his vehicle.  Correct?  
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 A [SGM A]:  Yes.  

 Q [LCDR MIZER]:  And you ordered them to secure the vehicle?  

 A [SGM A]:  When Mr. Hamdan was captured, eventually we asked 

for the vehicle to be brought to us to search it due to the contents 

that we were told were in it.  

 Q [LCDR MIZER]:  So they conducted an initial search of the 

vehicle?  

 A [SGM A]:  They saw the missiles, they saw that there was a 

bunch of materials in the vehicle.  They told me about it.  I told 

them to bring the vehicle to me.   

 Q [LCDR MIZER]:  Now, the second vehicle that the Afghan troops 

identified as Mr. Hamdan's was a white Toyota Corolla.  Correct?  

 A [SGM A]:  It was a Toyota Corolla four-door wagon.   

 Q [LCDR MIZER]:  Now, Sergeant Major, we spoke I think for the 

first time in March up in Northern Virginia.  Correct?  

 A [SGM A]:  Yes.  

 Q [LCDR MIZER]:  And at that time, in response to that question 

you said to me, quote, "To my recollection, it was white."  End 

quote.  Does that sound familiar?   

 A [SGM A]:  Yes, it does.  
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 Q [LCDR MIZER]:  Okay.  There was a collection found in the 

vehicle?  
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 A [SGM A]:  I'm not aware of that.  

 Q [LCDR MIZER]:  And when you later arrived at the vehicle, the 

Afghans opened up the trunk of the vehicle and showed you the 

missiles.  Correct?  

 A [SGM A]:  Under my supervision, once the vehicle was brought 

to our location we methodically opened the doors of the vehicle to 

avoid any kind of booby traps that may have been on the vehicle.  

Each door was opened under my supervision, yes, and then the rear of 

the vehicle was opened.  

 Q [LCDR MIZER]:  And, again, there were no launchers on those 

missiles.  Correct, Sergeant Major?  

 A [SGM A]:  There were not.  

 Q [LCDR MIZER]:  You indicated that there was money in the car.  

Would you describe how that money was found?  

 A [SGM A]:  There was some money inside the letters that were 

sent in the car.  They were inside the actual written documents.   

 Q [LCDR MIZER]:  Letters for families?  

 A [SGM A]:  That's what I believe they were.  Yes.  

 Q [LCDR MIZER]:  But, again, you never saw Mr. Hamdan in that 

car?  

 A [SGM A]:  I did not see him in that car.  No, I did not. 
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 DC [LCDR MIZER]:  If I could have Prosecution Exhibit 17, the 

weapons card.   
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 Q [LCDR MIZER]:  Sergeant Major, is there any place on that card 

where Mr. Hamdan---- 

 MJ [CAPT ALLRED]:  You can show this to the witness.  This has 

already been admitted into evidence.   

 DC [LCDR MIZER]:  Yes, Your Honor.  

 MJ [CAPT ALLRED]:  This can be shown to everyone.  

 DC [LCDR MIZER]:  Yes, Your Honor.   

 Q [LCDR MIZER]:  Is there any place on this card where Mr. 

Hamdan's name is reflected?  

 A [SGM A]:  Not to my knowledge.  No.  

 Q [LCDR MIZER]:  And is there any place on this card where it 

says al Qaeda weapons permit?  

 A [SGM A]:  Not to my knowledge.  I can't read Tari or Pashtun.   

 Q [LCDR MIZER]:  And, again, you're basing that upon something 

that an Afghan soldier or a translator told you?  

 A [SGM A]:  I'm basing that off of, yes, one of the chief 

translators from the Afghans.  Yes.   

 Q [LCDR MIZER]:  Someone who also is not here?  

 A [SGM A]:  That's correct.  
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 Q [LCDR MIZER]:  But there's nothing on this card that states in 

Urdu, Tari, Arabic that this is an al Qaeda weapons card.  Correct?  
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 A [SGM A]:  Sir, I cannot read the entire card to tell you that.   

 Q [LCDR MIZER]:  Fair enough.   

Sometime later that day, the third vehicle arrives at the checkpoint.  

Sergeant Major, do you know what type of vehicle that third vehicle 

was?  

 A [SGM A]:  It was a van, sir.  

 Q [LCDR MIZER]:  Okay.  And, again, it arrived third, not first?  

 A [SGM A]:  That's correct.  

 Q [LCDR MIZER]:  And the Afghan troops told you that there was 

another fire fight.  Or did you hear that fire fight?  

 A [SGM A]:  I heard it.  

 Q [LCDR MIZER]:  Okay.  And they told you that two of the 

occupants were dead and they had taken another one prisoner.  

Correct?  

 A [SGM A]:  That is correct.  

 Q [LCDR MIZER]:  And that prisoner was Said Boujaadia?  

 A [SGM A]:  It was Boujaadia.  Yes.  

 Q [LCDR MIZER]:  Now, have you been shown a copy of the Said 

Boujaadia's unclassified Administrative Review Board?  

 A [SGM A]:  I have not seen that particular document.  I've only 

heard about it.  
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 Q [LCDR MIZER]:  But you know the contents of that document?  1 
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 A [SGM A]:  Yes, I do.  

 Q [LCDR MIZER]:  And you know that that document reflects three 

Arabs were killed returning fire at checkpoints, and the Afghan 

opposition figure's possession of two SA-7 missiles and an I COMM 

hand-held radio from the Arabs killed in the gunfight.  Does that 

accurately reflect what you know of that document?  

 A [SGM A]:  Of what I know of the document.  I do know that the 

document said that.   

 Q [LCDR MIZER]:  Sergeant Major, you indicated that you were 

sending information back to U.S. forces.   

 A [SGM A]:  Yes.  

 Q [LCDR MIZER]:  I think you mentioned a spot report at one 

point?  

 A [SGM A]:  Yes.  

 Q [LCDR MIZER]:  So was it common for you and your unit to send 

situation reports back to U.S. forces?  

 A [SGM A]:  That's correct.  

 Q [LCDR MIZER]:  Are you aware of a cable or situation report 

that reflects that an I COMM, ICV 68 radio and two SA-7 missiles were 

in the possession of one of the dead Arabs?  

 A [SGM A]:  Sir, I'm aware that there is a cable specifically a 

TD is---- 
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 ATC [MAJ ASHMAWY]:  Excuse me, Your Honor.  I would like to ask 

the witness to pause.  The witness can certainly describe it 

generally, but there just needs to be just in general terms---- 
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 MJ [CAPT ALLRED]:  Apparently, that document has been redacted 

or there's some classified information that counsel are concerned 

about.   

 DC [LCDR MIZER]:  It is in fact a classified document.   

 MJ [CAPT ALLRED]:  So limit your discussion to general.   

 WIT [SGM A]:  No problem, sir.  I apologize.  

  I'm aware there's a document.   

 ATC [MAJ ASHMAWY]:  May I ask him, are you aware or do I need to 

brief you real quickly on what can or can't be said?  Or are you 

aware of that, from our previous conversation?   

 WIT [SGM A]:  I'm aware of it.  You might want to remind me of 

it.   

 ATC [MAJ ASHMAWY]:  Sir, if defense counsel can approach real 

quick?   

 WIT [SGM A]:  Probably something that can get me in trouble.   

 MJ [CAPT ALLRED]:  Why don't you put your hand over the 

microphone?   

[Side-bar conference.] 

 ATC [MAJ ASHMAWY]:  Thank you.   

 MJ [CAPT ALLRED]:  Very well.   

  2063



  

 Q [LCDR MIZER]:  Sergeant Major, are you aware of a second cable 

or transmission indicating that U.S. forces had ambushed two SUVs 

full of armed Arabs at Takteh-Pol on that day?  

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

 A [SGM A]:  I am not--I have never read that.  I have been told 

about it.  But I didn't write it.  Nobody asked me about it.   

 DC [LCDR MIZER]:  Your Honor, with prior agreement with the 

prosecution, we'd like to admit what will be marked as Defense 

Exhibit Bravo.  I can't lay a proper foundation for this document 

because of the nature of the document that relates to the 505 

discovery.   

 MJ [CAPT ALLRED]:  Where is the document?   

 DC [LCDR MIZER]:  I have it, Your Honor.  I can put it up.   

 ATC [MAJ ASHMAWY]:  Deals with the trip to San Diego, sir.  The 

prosecution has no objection.   

 MJ [CAPT ALLRED]:  I have no way of---- 

 DC [LCDR MIZER]:  It should be on your screen now, Your Honor.   

 MJ [CAPT ALLRED]:  Okay.  So you propose to offer this and have 

it admitted without objection without any foundation, by mutual 

consent?   

 DC [LCDR MIZER]:  Yes, Your Honor.   

 ATC [MAJ ASHMAWY]:  Yes, sir.   
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 DC [LCDR MIZER]:  Otherwise, I am going to have to call the 

people that were involved in the creation of this document.  And 

given the 505 ex parte session---- 
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 MJ [CAPT ALLRED]:  Okay.  Without government objection, then, 

Defense Exhibit B is admitted into evidence.  And the words "for 

identification" may be stricken. 

 DC [LCDR MIZER]:  I would like to have that published to the 

members as well, if I could, Your Honor.   

 MJ [CAPT ALLRED]:  Can you see this?   

 WIT [SGM A]:  No, sir.   

 MJ [CAPT ALLRED]:  Apparently you don't know anything about it.  

Please show Defense Exhibit B to the members, and to the witness, I 

guess.   

 DC [LCDR MIZER]:  If I could have the screen down for Your 

Honor, please. 

 MJ [CAPT ALLRED]:  Yes, let's do that.  

 Q [LCDR MIZER]:  Now, the first time that you saw Mr. Hamdan was 

later that night.  Correct, Sergeant Major?  

 A [SGM A]:  Later that day.  Yes.  

 Q [LCDR MIZER]:  And that was to conduct a medical screening?  

 A [SGM A]:  And an initial tactical questioning.  Yes.  

 Q [LCDR MIZER]:  And you were masked during that screening?  

 A [SGM A]:  Probably.  Most likely.  But I don't remember.   
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 Q [LCDR MIZER]:  Mr. Hamdan was kept with Mr. Boujaadia in the 

same building.  Correct?  
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 A [SGM A]:  In the same building, yes.  

 Q [LCDR MIZER]:  And it was that building that we saw just a few 

moments ago on the interrogation tapes.  Right?  

 A [SGM A]:  The same building, different rooms.  

 Q [LCDR MIZER]:  And the guards for Mr. Hamdan and Mr. Boujaadia 

were Afghans, indigenous Afghans.  Correct?  

 A [SGM A]:  Under my supervision, yes.  

 Q [LCDR MIZER]:  Under your supervision, of course.  And they 

remained in your custody for approximately a week, one week?  

 A [SGM A]:  Yes, sir.  

 DC [LCDR MIZER]:  One moment, Your Honor, please.   

 Q [LCDR MIZER]:  Just one last question, Sergeant Major.  How 

long was it between approximately the three different vehicles that 

you were told about that day?  

 A [SGM A]:  They all happened within a short period of time.  My 

recollection, an hour and a half is the whole span of these 

incidents.  But I was in combat.  I don't know the exact time.  I 

didn't calculate it.   

 Q [LCDR MIZER]:  I understand.  Mr. Hamdan and this incident was 

not the sole thing on your mind at that time?  

 A [SGM A]:  Yes, sir.  

  2066



  

 Q [LCDR MIZER]:  Okay.   1 
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 DC [LCDR MIZER]:  That's all I have, Your Honor.   

 MJ [CAPT ALLRED]:  Thank you, Commander. 

[Pause.]   

 MJ [CAPT ALLRED]:  I was talking to Tech Sergeant Gibbs about 

the computers and who is working them.  Go ahead. 

REDIRECT EXAMINATION 

Questions by the assistant trial counsel: 

 Q [MAJ ASHMAWY]:  Sergeant Major.   

 A [SGM A]:  Yes, sir.  

 Q [MAJ ASHMAWY]:  Other than the Afghans that you were fighting 

with, who else told you that missiles were in the car?  

 A [SGM A]:  Mr. Hamdan.  

 Q [MAJ ASHMAWY]:  And when did he do that?  

 A [SGM A]:  During his interrogations.  

 Q [MAJ ASHMAWY]:  Why were you guys staying out of sight in 

Takteh-Pol?  

 A [SGM A]:  There's a couple reasons.  One, we were actually 

told that there was press in the area, and we did actually have press 

that came through Takteh-Pol.  We were under an operation that not 

many people knew about; so we tried to keep ourselves as low profile 

as possible. 
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Secondly, the Afghan force commander appreciated our 

attempts to try and stay out of the normal public eye so that he 

could maintain his own, say, hierarchy in his environment, so that it 

didn't appear as though we were negotiating this combat for him.  And 

also, for our own safety and security.   
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 Q [MAJ ASHMAWY]:  Did you have any reason to believe that the 

Afghans were lying to you about what they found?  

 A [SGM A]:  No.  

 Q [MAJ ASHMAWY]:  Why didn't you search the other two cars?  

 A [SGM A]:  I was told there was nothing in the two cars.  

 Q [MAJ ASHMAWY]:  Now, I realize I'm jumping around.  With 

regard to the time between the two incidents.   

 A [SGM A]:  Yes.  

 Q [MAJ ASHMAWY]:  Was that first incident done and over with 

before the second one?  

 A [SGM A]:  Yes.  

 Q [MAJ ASHMAWY]:  No confusion?  

 A [SGM A]:  No confusion.  

 Q [MAJ ASHMAWY]:  How about the third one?  

 A [SGM A]:  Yes.  

 Q [MAJ ASHMAWY]:  So---- 

 MJ [CAPT ALLRED]:  Wait.  Wait.  These are the three different 

cars arriving at the checkpoints?   
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 ATC [MAJ ASHMAWY]:  Yes, Your Honor.  By incident, I was 

referring to the three cars that we've been discussing.  
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 MJ [CAPT ALLRED]:  Okay.  I just want to make sure the members 

know what you're referring to as an incident.   

 ATC [MAJ ASHMAWY]:  Absolutely.  

 MJ [CAPT ALLRED]:  Not just a shooting.  But the three vehicles 

arriving at the checkpoint.   

 ATC [MAJ ASHMAWY]:  Yes.   

 MJ [CAPT ALLRED]:  Okay.   

 Q [MAJ ASHMAWY]:  Understanding incident to mean the three 

vehicles that we've been discussing, did each incident occur separate 

in time?  

 A [SGM A]:  Yes.  The first incident occurred; became aware of 

it.  The second incident occurred; became aware of it.  The third 

incident occurred at the same time that finally Mr. Hamdan was being 

taken away in custody.  But his vehicle had already been stopped and 

he had already run away.   

 Q [MAJ ASHMAWY]:  With regard to the weapons card as admitted 

and we have viewed.   

 A [SGM A]:  Yes.  

 Q [MAJ ASHMAWY]:  Do you remember the name that was on the back 

of the card?  

 A [SGM A]:  It was--that one I saw here?   
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 Q [MAJ ASHMAWY]:  Yes?  1 
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 A [SGM A]:  Saqr.  Or--Saqr.  

 Q [MAJ ASHMAWY]:  Do you remember the name that the card was 

issued to on the front of the card?  

 A [SGM A]:  Abu Abdullah.   

 Q [MAJ ASHMAWY]:  And after the accused was captured, and you 

turned on the radio, what name did you hear on the radio?  

 A [SGM A]:  I heard Abu Abdullah.   

 Q [MAJ ASHMAWY]:  Did you put that into context by any chance?  

Do you have a memory of that?  

 A [SGM A]:  There was numerous--there was a lot of Arabic on the 

radio, but there was obvious--people were looking for someone by the 

name of Abu Abdullah.  There were other names mentioned.  But there 

was also looking for a sheikh and a couple other things.  But that 

name was one of the names that was being referred to as not knowing 

where they were at.  

 Q [MAJ ASHMAWY]:  Do you remember the tone that you caught on 

the radio?  Was there a tone that you able to tell?  Were they 

excited?   

 A [SGM A]:  There was always excitement on the radio, very quick 

talking.  But I don't know that it was necessarily due to that.  

There was also religious rhetoric on the radio, movements on the 

radio, things like that.  
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 Q [MAJ ASHMAWY]:  And you heard that information on the radio 

after Mr. Hamdan was captured?  
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 A [SGM A]:  Yes.  That--enemy movements, things like that.  

 Q [MAJ ASHMAWY]:  With regard to this Boujaadia ARB, the 

administrative review board document indicates, were the people who 

prepared them on the battlefield with you?  

 A [SGM A]:  No.  

 Q [MAJ ASHMAWY]:  Are they--to the extent that they've been 

explained to you by defense counsel, are they correct or incorrect?  

 A [SGM A]:  Incorrect.  

 Q [MAJ ASHMAWY]:  Who was responsible for Mr. Hamdan's safety?  

 A [SGM A]:  I was.  

 Q [MAJ ASHMAWY]:  How trusted were the Afghan guards guarding 

him?  

 A [SGM A]:  Trusted.  

 Q [MAJ ASHMAWY]:  Who else did they guard?  

 A [SGM A]:  Us.  

 Q [MAJ ASHMAWY]:  By "us," who do you mean?  

 A [SGM A]:  The U.S. personnel.  

 Q [MAJ ASHMAWY]:  Is that the same people guarding Mr. Hamdan 

were guarding you?  

 A [SGM A]:  Yes.  From the same group.  
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 Q [MAJ ASHMAWY]:  Would you have let anything happen to Mr. 

Hamdan?  
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 A [SGM A]:  Absolutely not.  He's here today.  

 Q [MAJ ASHMAWY]:  And, lastly, with regard to the cars that were 

stopped.  What kind of car, make and model, was Mr. Hamdan driving?  

 A [SGM A]:  Toyota Corolla wagon.  

 Q [MAJ ASHMAWY]:  Wagon or hatchback?  

 A [SGM A]:  Hatchback, wagon.   

 Q [MAJ ASHMAWY]:  Just let's be clear.   

 A [SGM A]:  Be clear; it was a four-door hatchback, small wagon 

type vehicle.  

 Q [MAJ ASHMAWY]:  Clamshell back?  

 A [SGM A]:  Clamshell back.  Yes.  

 Q [MAJ ASHMAWY]:  What was the kind of car that--do you know the 

kind of car that was stopped first?  

 A [SGM A]:  It was a sedan, is what was told to me.  

 Q [MAJ ASHMAWY]:  A sedan?  

 A [SGM A]:  Yes.  

 Q [MAJ ASHMAWY]:  And the kind of car that was stopped third?  

 A [SGM A]:  Van.  

 Q [MAJ ASHMAWY]:  Excuse me?  

 A [SGM A]:  A van.  
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 Q [MAJ ASHMAWY]:  And I'm not insulting you, I just actually 

need to make this very clear.   
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 A [SGM A]:  Absolutely.  

 Q [MAJ ASHMAWY]:  You can tell the difference between a van, a 

hatchback, and a sedan.  Right?  

 A [SGM A]:  Yes.  I saw the hatchback.  I did not see the two 

vehicles, but the one I saw was a hatchback.  

 Q [MAJ ASHMAWY]:  Okay.  And what make and model were missiles 

found in?  

 A [SGM A]:  In the hatchback.  

 ATC [MAJ ASHMAWY]:  No further questions.   

 DC [LCDR MIZER]:  Your Honor, just a couple quick follow-ups.   

RECROSS-EXAMINATION 

Questions by the defense counsel: 

 Q [LCDR MIZER]:  Sergeant Major, you were told that there was 

nothing in the other two cars?  

 A [SGM A]:  Noting that I needed to search.  Yes, sir.  

 Q [LCDR MIZER]:  But you saw the other two cars? 

 A [SGM A]:  I did not.  

 Q [LCDR MIZER]:  So you were relying on descriptions of the 

Afghan forces that were with you for the types of cars that this car-

-or, those vehicles were?  

 A [SGM A]:  Yes, sir.   
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 Q [LCDR MIZER]:  Okay.  So there was nothing in the two cars.  

Was there any pocket letters on the Arabs that were killed?  
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 A [SGM A]:  Yes.  

 Q [LCDR MIZER]:  But the only vehicle that had documents that 

you found to be of value was attributed to Mr. Hamdan?  

 A [SGM A]:  Yes, sir.  

 Q [LCDR MIZER]:  And not the two Arabs that had fought to the 

death?  

 A [SGM A]:  No, sir.  

 DC [LCDR MIZER]:  Thank you, Sergeant Major.   

 MJ [CAPT ALLRED]:  Very good.  Members of the Court, do you have 

any questions you would like to pose to this witness?  

COMMISSION EXAMINATION  

Questions by the military judge: 

 Q [CAPT ALLRED]:  Sergeant Major, I have one.  One part of your 

testimony that leaves me confused.   

 A [SGM A]:  Yes, sir.  

 Q [CAPT ALLRED]:  You talked about I guess your anti-Taliban 

forces bringing you something from the second vehicle?  

 A [SGM A]:  Yes, sir. 

 Q [CAPT ALLRED]:  And then later bringing you the vehicle.  

 A [SGM A]:  Yes, sir.  
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 Q [CAPT ALLRED]:  Which you opened very, very carefully to avoid 

booby traps.   
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 A [SGM A]:  Yes, sir.  

 Q [CAPT ALLRED]:  My question is, if they had already been in 

the vehicle to get the stuff they brought you, was it because they 

had opened the doors already and determined that there were no booby 

traps?  Or did they not open the vehicle the first time to get the 

stuff they initially brought you?  Do you see that apparent-- 

 A [SGM A]:  Yes, sir.  

 Q [CAPT ALLRED]:  Apparent inconsistency?   

 A [SGM A]:  Understood.  I know what I was told, sir.  And that 

was, they brought me a few pieces of information, passports, code 

cards, radio.  The vehicle was driven to our location.  I was not 

told whether all the doors were opened, whether the hood was opened.  

But we weren't willing to take those chances.  

 MJ [CAPT ALLRED]:  I see.  Okay.  

  Any questions in light of mine?  Very good.   

Can this witness be excused then to return to his duties?   

 ATC [MAJ ASHMAWY]:  Yes, Your Honor.   

 DC [LCDR MIZER]:  Yes, Your Honor.  

 MJ [CAPT ALLRED]:  Thank you, Sergeant Major, for your 

testimony.  You are excused as a witness, and may return to the 

States at the next available opportunity.   
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 WIT [SGM A]:  Roger, sir.   1 
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 MJ [CAPT ALLRED]:  Thank you.   

 CTC [MR. MURPHY]:  Your Honor, the government calls .   

 MJ [CAPT ALLRED]:  Do you know where he is?   

 CTC [MR. MURPHY]:  He is up in our spaces, Your Honor.   

 MJ [CAPT ALLRED]:  Bailiff, would you call Mr.  to the 

witness stand?   

 DC [LCDR MIZER]:  Your Honor, and for the record, we'll be 

adhering to that 1700 end time?   

 MJ [CAPT ALLRED]:  Well, not slavishly, but I think we ought to 

try to wrap up 1700 every day.  If we need a few more minutes to wrap 

up your direct examination, we can go a little longer.   

 DC [LCDR MIZER]:  Aye, sir.   

 CTC [MR. MURPHY]:  Your Honor, we would kind of like to be able 

to stretch until maybe about 1800, depending on how the testimony 

goes.  The next witness has to leave on Thursday, and we anticipate 

that he will probably testify all day tomorrow, with the possibility 

of extending the session.  So we may want to----   

 MJ [CAPT ALLRED]:  The next witness will testify for two hours 

today and all day tomorrow?   

 CTC [MR. MURPHY]:  Your Honor, we are anticipating a very---- 

 MJ [CAPT ALLRED]:  He must be a very---- 
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CTC [MR. MURPHY:] ----extensive direct and also an extensive 

cross.   
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 MJ [CAPT ALLRED]:  Okay.  Well, when the members get tired, send 

up the smoke flare or something like that.  Otherwise, we will press 

on a little bit.  And when it becomes too much, by mutual agreement, 

we will decide it's time to wrap it up.   

  Do you anticipate that your examination then will last for 

an hour?  It will last part of the day tomorrow, I guess.  

 CTC [MR. MURPHY]:  Yes, Your Honor.   

 MJ [CAPT ALLRED]:  Okay.  We will take a recess at some point 

then along the way and stretch our legs.   

 CTC [MR. MURPHY]:  Sir, one quick recordkeeping.   

 MJ [CAPT ALLRED]:  Good.  Thank you for remembering to invite 

her back in.  The sketch artist has returned to the courtroom. 

 CTC [MR. MURPHY]:  Your Honor, could we approach while we're 

waiting on our witness? 

[Side-bar conference.]  

 MJ [CAPT ALLRED]:  Okay, for the record, the substance of our 

side-bar conference is the existence of a protective order that 

prohibits the reproduction of the face of the next witness.  The 

sketch artist is being reminded of that; and, otherwise, she is free 

to describe the proceedings in her sketches.    
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 CTC [MR. MURPHY]:  Your Honor, if I may just withdraw to make 

sure our witness is on the way.   
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 MJ [CAPT ALLRED]:  Yes.  Go ahead.  Apparently our witness isn't 

quite ready to testify.  Shall we take a recess?  Do you know how 

much more time?  This is a good time to take a recess.  We will let 

the members withdraw first.  As soon as the witness is here, we will 

try to get back on the record.   

[The military commission recessed at 1625, 22 July 2008.] 

[The military commission was called to order at 1650, 22 July 2008.]  

 MJ [CAPT ALLRED]:  The Court is called to order.  All parties 

present when the Court last recessed are once again present.  And we 

have a witness in the witness box.  Please go ahead, Mr. Murphy.   

 CTC [MR. MURPHY]:  Thank you, Your Honor.   

  Mr. , if you would rise so I can swear you in, 

please, and raise your right hand.   

, Civilian, was called as a witness for the prosecution, 

was sworn, and testified as follows: 

     DIRECT EXAMINATION 

Questions by the civilian trial counsel: 

 Q [MR. MURPHY]:  Would you state your full name and spell your 

last name for the record?   

 A [MR. N]:     
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 Q [MR. MURPHY]:  During the period of May 2002 through May 2003, 

who were you employed by and what were your duties?  
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 A [MR. ]:  I was employed by the Federal Bureau of 

Investigations, FBI.  At the time I was a special agent assigned to 

terrorism cases.  

 Q [MR. MURPHY]:  Could you describe for the Commission your 

formal education and your law enforcement training.   

 A [MR. ]:  I have two B.A.'s, one in international 

relations and one in political science, with a minor in cultural 

anthropology, and a graduate degree in international relations.   

I attended the FBI academy in Quantico, Virginia, where I graduated 

as special agent in the FBI.  And I attended some seminars in the FBI 

on law enforcement and intelligence.  

 Q [MR. MURPHY]:  All right.  Can you tell us a little bit about 

your specialized training?  

 A [MR. ]:  Mostly terrorism.  

 Q [MR. MURPHY]:  Do you speak more than one language?  

 A [MR. :  Yes, I do.  

 Q [MR. MURPHY]:  What languages do you speak?  

 A [MR. ]:  English and Arabic.  

 Q [MR. MURPHY]:  To what degree are you fluent in Arabic?  

 A [MR. ]:  I'm pretty fluent.  It's my native language.  
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 Q [MR. MURPHY]:  Have you been tested as an Arabic speaker by 

the FBI?  
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 A [MR. ]:  Yes.  

 Q [MR. MURPHY]:  And what were the results of that testing?  

 A [MR. ]:  I scored 5, I believe.  

 Q [MR. MURPHY]:  All right.  For those of us who aren't familiar 

with the scoring system, would you tell us what that means?  

 A [MR. ]:  It is the highest score with the government.  

 Q [MR. MURPHY]:  Did the Federal Bureau of Investigation give 

you an assignment to interview Salim Hamdan?  

 A [MR. ]:  Yes, sir.  

 Q [MR. MURPHY]:  Is he also commonly known by another name?  

 A [MR. ]:  Yes.  

 Q [MR. MURPHY]:  And what is that?  

 A [MR. ]:  Saqr al Jedawi.  

 Q [MR. MURPHY]:  The first part being Saqr?  

 A [MR. ]:  Yes.  

 Q [MR. MURPHY]:  When did you get that assignment?  

 A [MR. ]:  June of 2002.  The end of June of 2002.  

 Q [MR. MURPHY]:  And did you in fact interview him in person, 

with others?  

 A [MR. ]:  Yes, sir.  
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 Q [MR. MURPHY]:  I would ask you to look around the courtroom 

today to se if you recognize Salim Hamdan, the person you 

interviewed; and, if so, point to him and identify an article of 

clothing he is wearing.   
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 A [MR. ]:  This is Mr. Salim over there [pointing to the 

accused].  He's wearing a beige jacket.  

 CTC [MR. MURPHY]:  Your Honor, may the record reflect that the 

witness has properly identified the accused in this case.  

 MJ [CAPT ALLRED]:  Very well.   

 Q [MR. MURPHY]:  During what period of time did you interview 

the accused?  

 A [MR. ]:  I interviewed him at the end of June, starting 

the end of June of 2002 and into July of 2002, and then August of 

2002, and then May of 2003.   

 Q [MR. MURPHY]:  Where did you interview him?  

 A [MR. ]:  In Guantanamo Bay, Cuba.  

 Q [MR. MURPHY]:  And across that time period, approximately how 

many times did you interview Salim Hamdan?  

 A [MR. ]:  Well, it's a series of three interview.  But 

each interview, sometimes it takes two days or three days, give or 

take.  
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 Q [MR. MURPHY]:  Could you describe for us the room or the rooms 

where these interviews took place?  
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 A [MR. ]:  Well, initially the interview took place in one 

of the interrogation or interview rooms that they have here.  And it 

was a table.  Myself and another agent were sitting on one side and 

Mr. Hamdan was sitting on the other side.  And but later on, with the 

relationship and the rapport, we didn't do this as formality.  

Sometimes we used to sit on the floor.  Sometimes we used to lay down 

and relax and talk when we were laying down.  Every time it was 

different.  

 Q [MR. MURPHY]:  You briefly mentioned other people with you.  

By identifying them by title, could you tell us who the other people 

were with you during the interviews?  

 A [MR. ]:  Yes.  Special agents in the FBI, or my partner 

who is a special agent with the Naval Criminal Investigative 

Services.  

 Q [MR. MURPHY]:  All right.  In what language were the 

interviews conducted?  

 A [MR. ]:  Separately.  Not all together.  

 Q [MR. MURPHY]:  All right.   

 A [MR. ]:  You know, either/or.  

 Q [MR. MURPHY]:  Understood.   

 A [MR. ]:  Okay.  
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 Q [MR. MURPHY]:  Now, in what language were the interviews 

conducted?  
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 A [MR. ]:  Arabic.  

 Q [MR. MURPHY]:  Did everyone in the room speak Arabic?  

 A [MR. ]:  No.  

 Q [MR. MURPHY]:  Was there a translation process for those in 

the room who did not speak Arabic?  

 A [MR. ]:  At the time when Mr. , my 

partner, was with me, because he's a speaker, I didn't translate 

unless he needed and didn't understand something.  But when other 

agents were involved, I did translate.   

 CDC [MR. SCHNEIDER]:  Sir, may we have a quick minute?   

 MJ [CAPT ALLRED]:  Yes.  With each other, or up here?   

[Side bar conference.]  

 MJ [CAPT ALLRED]:  All right.   

 Q [MR. MURPHY]:  Mr. , and just to clarify something you 

already know.  The context of my questions will exclude information 

regarding May 17th, 2003.   

 A [MR. ]:  Okay.  

 Q [MR. MURPHY]:  And that's your understanding of your testimony 

today.  Is that correct?  

 A [MR. ]:  Yes.  
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 Q [MR. MURPHY]:  All right.  Were you able to understand 

everything that Salim Hamdan said during these interviews?  

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

 A [MR. ]:  Yes.  

 Q [MR. MURPHY]:  You touched briefly on some different 

configurations of seating.  I want to make sure the members have a 

full understanding of that.  Tell us about the seating arrangements 

in the room, and how they changed over time.   

 A [MR. ]:  Well, initially when I first spoke with Mr. 

Hamdan, it was a table with a chair on one side and two chairs on the 

other side.  I sat with my partner on one side, or the agent who was 

with me.  And Mr. Hamdan stayed--was sitting on one side.  But later 

on, we didn't sit with that--you know, sometimes we used to put the 

chairs on different sides.  Sometimes it's more comfortable for Mr. 

Hamdan to sit on the floor, so we sat all together on the floor.  

Sometimes we were doing an interview and eating at the same time, so 

we had either pizza or the chicken burgers from McDonald.  Not the 

chicken, sorry, the fish burgers from McDonald's Mr. Hamdan used to 

like.  So every time the seating was whatever made everybody 

comfortable.   

 Q [MR. MURPHY]:  How physically close were you and the other 

agents to Mr. Hamdan during these interviews?  

 A [MR. ]:  We were close, especially me and Mr. Hamdan.  

Sometimes the agents were sitting with us, sometimes a little bit to 
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the side.  But we were close.   1 
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 Q [MR. MURPHY]:  How would you describe the tone of your 

interviews with Salim Hamdan?  

 A [MR. ]:  Well, initially there was some hesitation.  But 

I think it became very friendly.   

 Q [MR. MURPHY]:  I'm going to ask you to define for yourself the 

phrase "open-ended questions," and ask you if many of the questions 

you asked the accused were open-ended?  

 A [MR. ]:  I did ask a lot of open-ended questions, yes.  

And sometimes I asked specific questions.  But, you know, when he has 

a story to tell, I asked the question and I, you know, have him go 

and explain the whole thing, taking notes for myself.  And then we 

would go back and clarify a lot of the points.  So that is to the 

most part how the interviews were; telling him, telling me stories 

or, you know, about specific questions that I'm asking him.  

 Q [MR. MURPHY]:  So let me understand your concept of open-ended 

questions.  What's your definition of those types of questions?  

 A [MR. ]:  I--for example, I will give you an example.  I 

am not the linguist to tell you but--literature definition, but I can 

give you an example.   

Tell me what happened just before the East Africa bombing.  

What was the situation?  What happened after?   

So, you know, Mr. Hamdan will tell me about the story, and 
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we go with it.  So that is, I believe, considered an open-ended 

question.  
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 Q [MR. MURPHY]:  Did you or anyone else in the interview rooms 

ever yell at Salim Hamdan, or act in any manner that you would 

consider to be threatening?  

 A [MR. ]:  Absolutely not.  

 Q [MR. MURPHY]:  At any time during these interviews, did the 

accused ever tell you he was abused, mistreated, or tortured by 

anyone at any time?  

 A [MR. ]:  Well, he complained sometimes.  Not about 

torture, but he would complain about mistreatment of the guard.  And 

that was a big problem for us, because, you know, we will be having a 

great relationship, we established that rapport, and somebody from 

the guard does something, or something happened on the block and then 

Mr. Hamdan gets upset, and then we have to start all over again.  Not 

only with Mr. Hamdan, but also with the guards.  So that was a 

continuous battle between the interviewers here and between the 

people who are overseeing the prison.  

 Q [MR. MURPHY]:  All right.  I want to focus on that issue with 

some particularity.  Did you see or learn about anything that you 

would constitute abuse or mistreatment by any of the guards?  

 A [MR. ]:  No.  I heard about stuff that, people talking 

about, you know, problems that happened, but personally I didn't see 
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any of the things, because I wasn't assigned to Guantanamo Bay.  1 
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 Q [MR. MURPHY]:  All right.  And did you direct guards to do 

anything to facilitate your interviews?  

 A [MR. ]:  No, not to facilitate the interviews.  I--for 

example, if Mr. Hamdan comes and he was upset because something 

happened on his block and they moved him from the block that he is 

in, and they put him in a block, let's say--and I recall vaguely, I 

think that situation was with him, where somebody doesn't even speak 

Arabic.  You know, we used to go to the guard and say, "Look, you 

know, what are you doing?  This guy is actually--he's talking and we 

have a rapport and you're hurting us."  

  So--but that sometimes takes a day going from one place to 

another to another to another talking to one guy to another.  You 

know, sometimes we felt that we need SECDEF himself to approve 

something as simple as, you know, "He's cooperating with us, so let's 

keep it going."  

 Q [MR. MURPHY]:  All right.  But nothing that you learned about 

the guards would constitute abuse or mistreatment?  

 A [MR. ]:  Not personally.   

[END OF PAGE] 
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 Q [MR. MURPHY]:  Did Salim Hamdan ever tell you that he was 

forced to speak against his will to anyone, or that he made up false 

information to please an interviewer, or that he made up false 

information for any reason?  
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 A [MR. ]:  No, he didn't.   

 Q [MR. MURPHY]:  You earlier testified that you were eating and 

drinking together.  You provided him with opportunities to eat and 

drink.  Is that right?  

 A [MR. ]:  Yes.  

 Q [MR. MURPHY]:  Could you tell us a little bit how that worked 

in with your interviews?  

 A [MR. ]:  Well, we used to basically bring food, 

sometimes bring teas, to bring dates.  At lunchtime we would bring a 

pizza or a chicken sandwich or, you know, whatever was available.  

And that was his food and our food.  We ate together.  When I was 

here and I was with Mr. Hamdan, we always ate together.   

 Q [MR. MURPHY]:  Did the accused initially show some hesitancy 

in speaking with you?  

 A [MR. ]:  Yes.  Initially, yes.  

 Q [MR. MURPHY]:  Can you explain that to us?  

 A [MR. ]:  Well, I came down to talk to him and he was, 

you know, upset.  He said, "Everything you want is in the file.  Go 

and read the file.  I don't have anything else to add."  And I gave 
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him a little bit of information about myself, and about some history 

or cases that I worked that might directly or indirectly impact him, 

you know.  We know some mutual people, like this.   
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And basically he said he doesn't trust anybody from the 

Americans.  A lot of people he said in Afghanistan made him promises 

they didn't keep.  I asked him, what kind of promises?  He said, 

well, all Americans are liars.  And we said, what kind of promises?   

For example, they promised him that he can make a phone 

call to his wife.  And he was legitimately concerned about his wife.  

His wife was pregnant when he helped her move from Afghanistan to 

Pakistan, and she had a small daughter and he wanted to know if they 

arrived safely.  So we looked into it, and we were able at that stage 

to--we were able to facilitate a phone call for him and his wife.  I 

think that kind of put a little bit of faith in him in us, and 

developed the rapport and the relationship better.  

 Q [MR. MURPHY]:  All right.  My next question touches on some of 

what you said but I want to give you a full opportunity to develop 

all of it.   

Did you use any interview techniques to overcome his 

resistance to telling you everything he knew, or you attempting to 

elicit everything he knew to you?  

 A [MR. ]:  It wasn't a technique.  It's, I think they 

refer to it in the media as the rapport technique or the FBI 
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technique.  It's basically, when you want to interview any 

individual, it is not--you can't just take like the summary of that 

individual, you know, you need to read, you need to understand the 

case inside and out.  You need to be involved in all the different 

aspects of it, because you need to gain the respect of the person 

that you're interviewing.  And gaining the respect of knowledge.  

Okay?  
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  The individual is already thinking of you as an enemy.  But 

if you know him and he starts knowing you, you will develop a rapport 

and a respect.  And that's basically the technique, if you want to 

call it, that I used with all the individuals that I interviewed.  

 Q [MR. MURPHY]:  As an investigator in this case, did you 

conclude that Salim Hamdan held back information to you?  

 A [MR. ]:  Well, you know, definitely.  I spoke with him, 

what, at three different occasions, a series of three times.  So it 

wasn't totally forthcoming.  We didn't have the chance to develop 

that.  

 Q [MR. MURPHY]:  Can you give us an example of him holding back 

information to you?  

 A [MR. ]:  Well, there's different examples.  I mean, just 

from the top of my head, there's an individual, for example, who he 

knew and he told me he didn't know.  However, the individual later 

told me that Mr. Hamdan told him that:  If you want to cooperate, 
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cooperate with me--mentioning me by name to him, because he trusted 

that I can--you know, I understand and I can help him.   
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So that's basically, this is one example, even though when 

I showed Mr. Hamdan the photo, he stated that he didn't know that 

individual.  And that's possibly because of they have probably an 

oath between them that they won't talk about each other.  

 Q [MR. MURPHY]:  All right.  Did you provide Mr. Hamdan with any 

reading materials during your interviews? 

 A [MR. ]:  Yeah.  Once he actually requested to call me 

and I wasn't on the island, so they put him to my office in New York.  

And I think at the time Mr. Hamdan wanted a magazine, a car magazine.  

And I worked to facilitate that for him, and it was given to him 

here, from what I understood.  

 Q [MR. MURPHY]:  And other than the food and drink you mentioned 

plus the car magazine, did you give him anything else?  

 A [MR. ]:  Once we were showing him photos that was found 

on him, and there was photos for his kids and he asked if he could 

keep the photo of his daughter Fatima, I believe her name, if I'm not 

mistaken.  And, my God, that was a root canal in order to get it 

approved.  But we were able to get it approved and give it to him.  

[END OF PAGE] 
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 Q [MR. MURPHY]:  Did you provide Salim Hamdan for any of your 

interviews rights, such as Article 31 warnings under the Uniform Code 

of Military Justice or Miranda-type warnings?  
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 A [MR. ]:  No.  

 Q [MR. MURPHY]:  Why was that?  

 A [MR. ]:  That was instructions that was given to us at 

the time in February of 2002, that we--this operation here is an 

intelligence collection operation, and Miranda do not apply.  

 Q [MR. MURPHY]:  Has anyone within the Federal Bureau of 

Investigation, the agency you were employed with at the time, the 

United States Justice Department, the Department of Defense, or any 

other government agency, ever told you, your supervisors, or anyone 

that you worked with that this policy was in any way unauthorized or 

unlawful?  

 A [MR. ]:  No.  They actually said it is lawful and it's 

authorized.  And they sent someone down here, because I recall in 

February of 2002 we were just like, how can we talk to people without 

Miranda?  So they sent somebody to tell us that it is lawful and it's 

legal, and this is an intelligence operation, intelligence collection 

operation.   

 Q [MR. MURPHY]:  It's your understanding that this policy was 

permitted under United States law and policy?  

 A [MR. ]:  Yes, sir.  
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 Q [MR. MURPHY]:  Have you ever given any rights advisement to 

any person when the interview took place outside orders of the United 

States?  
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 A [MR. ]:  To the most part, Guantanamo Bay is the only 

place that I didn't give advice of rights.  Maybe a little bit in 

Afghanistan.  But to the most part, yes, every interview, every 

interrogation, whatever you want to call it, we did overseas and also 

domestically we provided Miranda.   

 Q [MR. MURPHY]:  Can you help explain the difference between 

your work at the Joint Task Force at GTMO and those other examples?  

 A [MR. ]:  Well, for example, the East Africa bombing was 

a criminal case, an attack on two embassies in Nairobi and Dar es 

Salaam.  We interviewed individuals in East Africa and we had to 

provide them with Miranda.   

The USS COLE there was a case agent on that case, the same 

thing.  So you think we--all the subjects, we Mirandized any of them.   

We did some cases overseas and we always Mirandized the individual.  

 Q [MR. MURPHY]:  Did he explain the difference between the 

policy, from your understanding, the policy here at Guantanamo versus 

those other examples overseas?  

 A [MR. ]:  Well, the way it was explained to us, 

Guantanamo Bay is an intelligence collection operation.  We're trying 

to gather as much intelligence as we can to locate the al Qaeda 
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leaderships, prevent further attacks, help the troops on the ground, 

piece the plot of al Qaeda together.  That was the reason of 

Guantanamo Bay.  
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  The USS COLE, East Africa, other criminal acts that took 

place around the globe that were criminal investigations, we were 

trying to find individuals and bring them to justice in Federal 

courts in the United States.   

 Q [MR. MURPHY]:  All right.  And that's a different court system 

than the commission process here?   

 A [MR. ]:  At the time, we didn't even know about the 

commission system.  We're talking 2002.  The commission system, we 

didn't even hear about.  

 Q [MR. MURPHY]:  Was it clear to you that the accused was free 

to speak with you or not speak with you during the course of your 

interviews with him?  

 A [MR. ]:  Absolutely.  He was always free.  And sometimes 

he basically--because if something happened with the guards, he says 

he doesn't want to speak and we respected his wishes, because this is 

the kind of rapport we're trying to build.  

 Q [MR. MURPHY]:  Approximately, how long a time were each of the 

interview sessions that you had with the accused?  

 A [MR. ]:  Well, at the beginning it was hours.  It would 

go for a couple of hours, three, four hours.  But later it became 
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longer and longer.  And sometimes we wanted to end it, and kind of 

Mr. Hamdan, "No, no, stay.  Let's talk more."  Because, you know, it 

was kind of like an opportunity for him also to socialize.   
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 Q [MR. MURPHY]:  Was it important to you as a Federal law 

enforcement special agent that the information the accused provided 

to you, at least part of the information he provided to you, was both 

reliable and accurate?  

 A [MR. ]:  It's very important for the information to be 

reliable and accurate.  Yes.  

 Q [MR. MURPHY]:  Why was it particularly important under these 

circumstances?  

 A [MR. ]:  Well, because we want to know the truth of 

what's happening.  We want to know the truth about the organization 

of al Qaeda.  We want to know the truth about his level of 

cooperation.  We want to know the truth about the intelligence that 

we are collecting, to be sure it's reliable, not it is bogus.   

 Q [MR. MURPHY]:  It's fair to say this information could have 

been actionable intelligence?  

 A [MR. ]:  Yes.   

 Q [MR. MURPHY]:  And that was the mission of JTF, where you were 

working?  

 A [MR. ]:  Yes.  
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 Q [MR. MURPHY]:  Could you explain for the members what an FBI 

form 302 is, and also what a Criminal Investigation Task Force is?  
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 CTC [MR. MURPHY]:  If I may have a moment, Your Honor? 

 Q [MR. MURPHY]:  Please tell us what an FBI 302 is.   

 A [MR. ]:  An FBI 302 is a summary of a statement.  

 Q [MR. MURPHY]:  And could you tell us how that's prepared?  

 A [MR. ]:  Basically, after the interview you sit down 

with the person who was doing the interview with you, and you put all 

the information--all the significant information, the important 

information provided by the subject of the interview, and summarize 

it in form, in the document.  

 Q [MR. MURPHY]:  When you do an FBI 302, is it meant to be a 

transcript that details everything that was said verbatim?  

 A [MR. ]:  No.  

 Q [MR. MURPHY]:  Or an overall summary?  

 A [MR. ]:  No.  It's an overall summary.  

 Q [MR. MURPHY]:  Did you audio or video record any of the 

interviews?  

 A [MR. ]:  No.  

 Q [MR. MURPHY]:  Is there an FBI policy regarding electronic 

recording of interviews?  

 A [MR. ]:  Yes.  We actually have an FBI policy that--I 

think it's a DOJ policy that prohibit recording of interviews.  
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 Q [MR. MURPHY]:  All right.  How did you first learn about Salim 

Hamdan?  
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 A [MR. ]:  I learned about Salim Hamdan either in 1999 or 

early 2000, around that time period.   

  I had a source in Afghanistan, and my source was tasked to 

collect information on fugitives connected to the East Africa 

bombing.  Once, the source indicated some information about Usama bin 

Laden and about different individuals that we were not aware of 

around Usama bin Laden.  He mentioned the name of two individuals, 

specifically Saqr al Jedawi---- 

 MJ [CAPT ALLRED]:  Just a moment.   

 CDC [MR. SCHNEIDER]:  Objection.  Hearsay.   

 CTC [MR. MURPHY]:  Your Honor, these are statements that he has 

learned not for the truth of the matter asserted, but how he 

initiated his investigation.  So it goes to his state of mind.   

 MJ [CAPT ALLRED]:  Very well.  Overruled.   

 CDC [MR. SCHNEIDER]:  Instruction, please.   

 MJ [CAPT ALLRED]:  Members of the Court, the information that 

the witness is about to relate now is not offered to prove that it 

was true, but merely to explain that he got this information and why 

he acted as he did afterwards.   

  Please continue, Mr. . 

 WIT [MR. ]:  Thank you, sir.   
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  So he mentioned that there was two specific individuals 

that Usama bin Laden trusts the most with his own security.  One 

named Abu Jandal and one named Saqr al Jedawi, and both of them are 

brother-in-laws and they live close to Usama bin Laden.  Usama bin 

Laden does all his movements with them.   
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Also, there's another individual, his name was Khallad.  We 

never--we have been working the East Africa bombing and the 

conspiracy surrounding the bin Laden network for a long period of 

time, and we never heard about these three different individuals.  So 

later on, after the USS COLE took place in October 12 of 2000 in 

Yemen, during our investigations we found out that there's an 

individual over there who is connected directly to the COLE attack, 

and his name is Khallad.  That was a name that we heard before from 

the source, and it was kind of a weird name for us, you know, to--we 

tried to make the link.  We obtained a photo of---- 

 MJ [CAPT ALLRED]:  Agent , could I interrupt you for a 

moment?   

 WIT [MR. ]:  Yes, sir.   

 MJ [CAPT ALLRED]:  Are you still relating the content of the 

report you got from your source? 

 WIT [MR. ]:  No, sir.   

 MJ [CAPT ALLRED]:  Okay. 

 WIT [MR. ]:  The content stopped with the COLE attack.  
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 MJ [CAPT ALLRED]:  Okay.  Now, the witness is testifying about 

other things that are not hearsay.  You may consider what he says for 

the truth of the matter.   
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 Q [MR. MURPHY]:  If I may just jump into your answer.  We'll be 

going into much of this in greater detail, but I'm just interested 

really in initially how you learned about Salim Hamdan from its very 

initial stages.   

 A [MR. ]:  That's how.  

 Q [MR. MURPHY]:  Okay.  Sir, you prepared a series of power 

point slides that reflect your investigation in this case against 

Salim Hamdan, admissions he made to you, as well as a study of the 

organization that the government claims Salim Hamdan is a part.  Is 

that correct?  

 A [MR. ]:  Actually, it is.  But it is not--those 

presentations were not prepared for this case.  They were prepared 

for the al Qaeda investigation in general and utilized by this case.  

 Q [MR. MURPHY]:  Does it contain information that's relevant to 

this case?  

 A [MR. ]:  Yes, sir.  Absolutely.  

 Q [MR. MURPHY]:  And it addresses this accused specifically in 

his role within a structure.  Is that correct?  

 A [MR. ]:  Among others.   
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 Q [MR. MURPHY]:  Among others he was associated with?  1 
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 A [MR. ]:  Yes.  

 CTC [MR. MURPHY]:  Your Honor, there's a total of 19 slides.  

The government would ask first that they be shown to the military 

Court.  I have provided a copy and defense has had a copy for quite 

some time of these slides.  And I would ask that we show all 19 

slides initially to the military Judge.  

 MJ [CAPT ALLRED]:  I don't think I need to preview 19 slides.  

There's some objection from the defense for him authenticating the 

slides and describing them?   

 CDC [MR. SCHNEIDER]:  Two questions, if I might ask on review of 

the witness.  

 MJ [CAPT ALLRED]:  Please. 

VOIR DIRE EXAMINATION 

Questions by the civilian defense counsel: 

 Q [MR. SCHNEIDER]:  Mr. , my name is Harry Schneider, and 

I don't think we've met before.   

 A [MR. ]:  I don't think so.  

 Q [MR. SCHNEIDER]:  Is it okay with you if I just ask these 

questions from here?  

 A [MR. ]:  Sure.  
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 Q [MR. SCHNEIDER]:  That doesn't count as one of my questions.   1 
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Do I understand that you made the power point slides 

sometime before, let's say, a week ago?  

 A [MR. ]:  No.  

 Q [MR. SCHNEIDER]:  How recently did you make it?  

 A [MR. ]:  I think around 2003.  

 MJ [CAPT ALLRED]:  He misunderstood your first question.   

 CDC [MR. SCHNEIDER]:  Okay.   

 MJ [CAPT ALLRED]:  They were made before a week ago.  

 WIT [MR. ]:  Yes, before a week ago.   

 Q [MR. SCHNEIDER]:  Did I understand that you were asked if it 

contains certain admissions that were made to you?  

 A [MR. ]:  No.  He said if it has directly any impact on 

that, from what I understood the question, to Mr. Hamdan.  And Mr. 

Hamdan is in one of the slide of the picture of the power point.  

 CDC [MR. SCHNEIDER]:  Your Honor, in light of the Court's ruling 

I think I need to know what the source of the information is.  If 

it's any time more than a week ago, I think we have an evidentiary 

problem.  I will just leave it at that.   

 CTC [MR. MURPHY]:  Your Honor, I don't believe there's any 

evidentiary problem.  This is prepared based on his work.   

 MJ [CAPT ALLRED]:  What's the objection?   
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 CDC [MR. SCHNEIDER]:  It's beyond the scope of your ruling with 

regard to evidence that comes in the case, current ruling.  I can do 

this at side-bar, if you'd like.   
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 MJ [CAPT ALLRED]:  The one I issued last night?   

 CDC [MR. SCHNEIDER]:  Yes.  

 MJ [CAPT ALLRED]:  Okay.  We have to stay away from that 

evidence that hasn't yet been admitted.   

 CTC [MR. MURPHY]:  Your Honor, we can.  

 MJ [CAPT ALLRED]:  And I want you to assure the Court that 

nothing--you did ask a question of the witness whether the slide show 

contains any statements of the accused.   

 CTC [MR. MURPHY]:  Correct.  

 MJ [CAPT ALLRED]:  And some of those statements are still the 

subject of a pending motion.   

 CTC [MR. MURPHY]:  Yes.  We have been very cautious, Your Honor.  

And I would be happy to elicit it through the witness so we have 

something on the record to show that's precisely what we've done.  

 MJ [CAPT ALLRED]:  Okay.  Let's do that. 

[END OF PAGE] 
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Questions by the civilian trial counsel: 

 Q [MR. MURPHY]:  You and I have discussed at some length how 

your testimony, all of your testimony today, is to exclude interviews 

on May 17, 2003?  

 A [MR. ]:  Yes, sir.  And it won't include anything.  

 Q [MR. MURPHY]:  And you and I have had extensive conversations 

about that?  

 A [MR. ]:  Yes, sir.  

 Q [MR. MURPHY]:  Is that correct?  

 A [MR. ]:  Right, sir.  

 Q [MR. MURPHY]:  And you and I have both agreed, and you have 

agreed as the witness, that all of your testimony today, slides and 

the rest of it, will not include that session?  

 A [MR. ]:  Yes, sir.  

 CTC [MR. MURPHY]:  Your Honor, we've been very cautious about 

that.   

 MJ [CAPT ALLRED]:  Okay.  It sounds like there's no defense 

objection then.  If the defense doesn't object to it, let's just show 

the slide to the witness, have him authenticate the first slide, and 

then we will work through them as if it were some---- 

 CTC [MR. MURPHY]:  Your Honor, because they're all interrelated, 

the government would request that they be marked government exhibit 
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23 in globo.   1 
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 MJ [CAPT ALLRED]:  Very well.   

 Q [MR. MURPHY]:  Is this the first slide in Government Exhibit 

23?  

 A [MR. ]:  Yes, sir.  

 Q [MR. MURPHY]:  Could you explain this slide and the 

relationship of this accused to the information on this slide?   

 MJ [CAPT ALLRED]:  Okay.  Are the members seeing this now?  

Okay.  Are you satisfied that this is authenticated?  Okay.  Let's 

show this to the members then, Prosecution Exhibit 23, and we can 

show it publicly.   

  Go ahead, Mr. . 

 A [MR. ]:  Yes, sir.  Thank you.  This is a slide that was 

prepared, I think the last update for this slide and in preparation 

for the 9/11 Commission.  We gave it to the staffers of the 9/11 

Commission to explain the al Qaeda network.  

  The slide is headed--it's an organization of al Qaeda and 

the structure of the organization.  From the top there is Usama bin 

Laden, who is the emir of the group, the emir, the prince, the leader 

of the group.  After him, there is a-Shura Council, which is 

consultative council.  And there is committees, executive committees 

similar to departments, if you want to call them, in the United 

States.  And we have different departments in the government.   
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The committees, the main committees are the military 

committee headed by Abu Hafs in Kabur or was headed by.  Abu Hafs was 

killed in Kandahar in the military committee in al Qaeda during our 

campaign in Afghanistan, and that's why you will see a red line on 

his photo.   
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There is a finance committee headed by an Egyptian named 

Sheikh Sa'ed al-Masri, or known as Sheikh Sa'ed Al-Masri.  The media 

committee is headed by Ayman al-Zawahiri.  He used to be the Egyptian 

Islamic Jihad Emir, and he became one of the executive members of al 

Qaeda after the joint efforts between al Qaeda and Islamic Jihad in 

just prior to 9/11, as Mr. Hamdan stated in his statement. 

  The political committee is basically Usama bin Laden, 

whoever--with whoever helps him.  The religious committee is Abu Hafs 

al-Mauritani.  This is a fadel committee.  Any fadel by bin Laden or 

any fadel by al Qaeda needs to be approved by the religious 

committee.   

And the security committee, which handles the security of 

al Qaeda, the security of bin Laden himself, the security of 

operations and terrorist acts of al Qaeda is headed by Saif Al-Adel.   

As you will see, mostly everybody on the executive committees are 

Egyptians except Abu Hafs Al-Mauritani, and definitely the Emir, 

Usama bin Laden.   
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 A [MR. ]:  This will be the first slide.  And all the 

stuff that I mentioned, Mr. Hamdan stated in the different 302's.  

That's not in the May 17.   

 Q [MR. MURPHY]:  Right.  How many of these people are still at 

large?  

 A [MR. ]:  All of them.   

 Q [MR. MURPHY]:  Except for the red cross across Abu Hafs?  

 A [MR. ]:  Right.  

 Q [MR. MURPHY]:  And is there a particular person that is on 

that slide that the accused reported to for many of his duties?  

 A [MR. ]:  Yes.  Saif Al-Adel, which is the head of the 

security committee.   

 Q [MR. MURPHY]:  Let's go to---- 

 A [MR. ]:  This one.  This individual, the one on the red 

dot now.   

 Q [MR. MURPHY]:  Thank you.  Let's go to slide two on government 

Exhibit 23.  What information is contained here relevant to this 

case?  

 A [MR. ]:  This is the Shura Council.  Now, when I asked 

Mr. Hamdan about the Shura Council, he didn't name all these 

individuals as part of the Shura Council.  He named some of them.  

  2106



  

But this is as my investigations and our investigations and the 

government on 9/11.  

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

  It's headed by Usama bin Laden again.  And there is Abu 

Hafs Al-Khair or Abu Hafs Al-Masri, aka Mohammed Atef, the same 

individual who heads the military committee.  Then Saif Al-Adel.  

Ayman Zawahiri.  We see a lot of similar names.  Abu Hafs 

Al-Mauritani.  And then in addition, you have Abu Muhammad Al-Masri, 

this individual, who is in charge of training in al Qaeda for the 

training camp.  And we'll talk about them in later slides.  There's 

Sa'ed Al-Masri, the same Sa'ed Al-Masri as on the other slide who was 

the head of the administrative committee, the finance committee if 

you want to call it, for the al Qaeda. 

  Abed Al-Hadi Al-Iraqi, who is the head of the people on the 

frontlines, the troops.  And, Abul Al-Hayed Al-Masri who is an 

Egyptian, and Muhammed Salah who is an Egyptian.  Now, you see Abu 

Al-Khair, Muhammed Salah and Ayman Zawahiri were offered seats on the 

Shura Council as part of the unification agreement between al Qaeda 

and between Egyptian Islamic Jihad that took place prior to 9/11.  As 

part of it, Ayman Zawahiri will have a seat on the Shura Council, and 

he brought two individuals with him from the Egyptian Islamic Jihad 

terrorist group that used to head to be on the Shura Council of al 

Qaeda.  
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  As you see here, Muhammed Salah also had been killed.  Abed 

Al-Hadi Al-Iraqi is apprehended, and he is I believe in Guantanamo.  
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 Q [MR. MURPHY]:  All right.  Let's turn to slide three.  What 

information is depicted here?  

 A [MR. ]:  This is from what---- 

 Q [MR. MURPHY]:  And I take, to get rid of the bottom to 

eliminate the arrows.  Please give us the information on slide three.   

 A [MR. ]:  This is what we know at the time when I 

prepared this as the military committee of al Qaeda.  It's headed by 

the chairman of the military committee is Abu Hafs Al-Masri, Mohammed 

Atef.  And there's different divisions in the committee.  There's, 

for example, the preparation and training, which means the training 

camps.  And the training camps is not only training people basic 

training and advanced training, it is more than that.  They monitor 

these individuals, they indoctrinate the trainees, and they evaluate 

them.  And based on the evaluation, they will decide who is good to 

go to fight with the Taliban on the frontlines against the Northern 

Alliance, who can go and have specialized military training.  Who is 

good, he can travel, he has a good passport.  He's good with 

security, that they probably send them to Abu Al-Ben Shiri's camp in 

Kandahar for terrorism training.  So after that, they will be 

assigned to the special operation group down here.  So the training 

is extremely important. 
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  Then you have different entities, and it's not necessarily-

-and I don't want people to feel that this is, like we have here, 

look at this from a western mind and western perspective.  This is 

like organization, but there is a structure in this organization.   
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There's, for example, Abed Al-Rahman Al-Majr, this individual.  This 

guy is indicted for East Africa bombing.  He required both bombs in 

Nairobi and Dar es Salaam.  He's also an Egyptian.  These are experts 

in manufacturing.  If someone went to Usama bin Laden with a mission 

or Usama bin Laden gave them a mission and they want to be trained by 

Abed Al-Rahman Al-Majr, Abed Rahman needs specific instructions from 

Usama bin Laden himself to train somebody on explosives.   

So this is how it is.  It's kind of like very fluid in nature.  

Anything with electronics we see Tariq Al-Tunisi, also special 

training cells for the manufacturing or for electronics.   

Combat, it was headed by Abed Al-Hadi Al-Iraqi.  Now, a lot of these 

pictures we can't put because of reasons that has to do with people 

who are apprehended and we can't put their pictures.  But Abed 

Al-Hadi Al-Iraqi, he's in charge of the combat troops.  He's assisted 

by Abed Al-Wakil Al-Masri.  

  Abed Al-Wakil was killed, all our information indicated 

that he was killed during Operation Anaconda.  Abed Al-Wakil is also 

indicted for his role in the twin bombing in East Africa and Dar es 

Salaam and Nairobi.  He is the person who was assisting Abed Al-Hadi 
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Al-Iraqi on the frontline.  

  Now, the kind of most important division, and all of them 

are equally important, but the outside operations, if you want to 

call it, the terrorism outside, the people that they prepared to send 

to do 9/11 or the COLE or East Africa is a special operation branch, 

and this is headed by Abu Hafs, definitely, assisted by Saif Al-Adel, 

the head of the security committee.  And, definitely, the person who 

ultimately oversees it is Usama bin Laden.   
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 Q [MR. MURPHY]:  Based on your investigation, where does the 

accused in this case fit into this particular organization?  

 A [MR. ]:  He doesn't fit.  He doesn't fit into this 

committee.  

 Q [MR. MURPHY]:  Does he report to someone or did he report to 

someone?  

 A [MR. ]:  Yeah.  But under the security committee.  He 

doesn't fit into this.  

 Q [MR. MURPHY]:  All right.  Let's go to slide four.  Could you 

tell us what you've learned in this slide as it relates to the 

accused?  

 A [MR. ]:  This is--again, I would like to repeat the same 

thing.  I don't like to look into this from a western mentality or 

from organizational structure kind of mentality.  This is just, you 

know, a fluid ongoing thing. 
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  Operations in the Arabian Peninsula, the USS COLE, maritime 

operation.  There is an individual who has a lot of contacts in that 

region.  And basically it will be Nashiri or Khallad, things will go 

through him.  So the Arabian peninsula activities that we're 

monitoring from during our investigations, it goes back either to, 

you know, ultimately definitely to the leadership, but through either 

Nashiri or Khallad. 
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  Khallad also was an administration guy.  He was trusted by 

bin Laden, and he was kind of his ears and eyes on different things.  

So bin Laden--his name came up in the East Africa bombing case, his 

name came up in the COLE, definitely.  He was involved in meetings 

surrounding the events of 9/11.  So he was involved in a lot of these 

different things because he was an administration guy in so many 

ways, if we want to call him the administration guy.  We're using 

terminology that we can't understand and relate to.   

  America and Southeast Asia, Khalid Sheikh Muhammed, AKA 

Muqtar, or we know him as KSM, he was involved in that because he 

lived in the United States and he knows America, and also he lived in 

the Philippines.  And actually, the reason we were tracking Khalid 

Sheikh Muhammed was not because he was a member of al Qaeda, that's a 

fact that came after 9/11, but because of Manila Air and because of 

his role in Manila Air and the plot to blow up aircraft over the 

Pacific.  He had some relationships with individuals and leaders from 
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terrorist groups over there, such as Hambali, for example.  And he 

built on that relationship in trying to expand the brand name of al 

Qaeda in that region.   
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 Q [MR. MURPHY]:  I don't want to get terms up there that the 

members may not be completely familiar with.  But in reference to 

Khalid Sheikh Muhammed, you mentioned the Manila Air incident.   

 A [MR. ]:  Right.  

 Q [MR. MURPHY]:  Could you just tell us a little of what that 

involved?  

 A [MR. ]:  This is a plot that Khalid Sheikh Muhammed, 

among other individuals, it's not an al Qaeda plot.  Back in the 

early 1990s, they were planning to blow up I think a dozen aircraft 

continuously over the Pacific.  And I think they did a trial dry run, 

if you want to call it, and one individual was killed, I think a 

Japanese tourist.  But this is when Khalid Sheikh Muhammed came to 

our attention, and later we found out that he was the mastermind of 

9/11.  

 Q [MR. MURPHY]:  All right.  Anything else on this slide?  

 A [MR. ]:  Just different individuals.  Abu Hafs Al-Masri, 

Saif Al Adel, you know, the people who were involved in the special 

operations branch of al Qaeda.   
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 Q [MR. MURPHY]:  Let's look at the next slide.  The security 

committee, could you explain this in some detail?  
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 A [MR. ]:  Again, we have to look at it in a fluid way.  

You have the head is Saif Al Adel.  He is the head of the security 

committee.   

  There's different roles for the security committee.  There 

is documents.  What I mean by documents, fraudulent passports, 

fraudulent documentation that's needed.  Fraudulent documentation 

that's needed.  They just want me to go slower a little bit I think 

for translation purposes.  I apologize.  

  Our information at the time indicated that this individual 

Harun, he is also indicted for the East Africa bombing, to be one of 

these guys who are working on the documents among two different guys 

that were helping him.  Again, this information goes to 2003.   

Security awareness.  They do publications.  For example, they put 

publications sometimes in the guesthouses, remembering people to 

shave before they travel, to have a haircut, and to have actually 

like a real barber cut their hair, not a brother, because they don't 

want to look silly when they're traveling and bring attention of 

security.  You know, security awareness kind of things.   

Counter-spying.  They try to find who is spying on them from--as you 

know, al Qaeda was targeted big time.    
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  Archives, collections, analysis.  Anything that an 

intelligence group will do.  And it was mostly Egyptians.  It was 

Saif Al Adel, and he was helped by Egyptians.  Now, the important 

group for us here is the security detachment, the Harasa, the guards 

unit.  And this is also ultimately headed by Saif Al Adel.  And 

they're the individuals in it to the most part chosen by bin Laden.   
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 Q [MR. MURPHY]:  And that is specifically where the accused in 

this case will be placed in this diagram.  Is that right?  

 A [MR. ]:  Yes, sir.  He will be in this part.  

 Q [MR. MURPHY]:  What can you tell us generally about the people 

in that box?  

 A [MR. ]:  Well, it is kind of like, the equivalent of it-

-and, again, I tried to use terminology only to make the connection.  

It's kind of similar to our Secret Service.  And the people around 

bin Laden has to be people who are looked into, trusted.  You know, 

they know that they are solid people.  They can't be--you know, they 

can't be bought.  They protect bin Laden.  True believers in the 

cause.  I mean, you're talking about Usama bin Laden.  Even before 

9/11, he was one of the most wanted.  So you don't want to put people 

around him that's not 100 percent well trusted and believers in the 

cause.  
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 Q [MR. MURPHY]:  Are the people in that box, like the accused, 

do they have things around Usama bin Laden that could harm Usama bin 

Laden?  
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 A [MR. ]:  Absolutely.  Weapons.  And also, they have to 

protect him from other people who want to attack him.   

 Q [MR. MURPHY]:  So this is a particularly trusted group in that 

box?  

 A [MR. ]:  Absolutely.  Yes.  

 Q [MR. MURPHY]:  All right.  Why don't we turn to the next 

slide.  Can you tell us more about the security?  

 A [MR. ]:  This is different individuals.  I mean, there's 

a lot more guards that come and go.  But this is different 

individuals that we put that they stayed, you know, with Usama bin 

Laden.  Again, those--when we prepared the slide, there was a lot of 

photos.  Many of these individuals are in custody, so we cannot show 

the photos.  

  It's headed by Abdulla Tabarak Abu Assim Maghribi, an older 

gentleman in his 50s who has been with Usama bin Laden--comparatively 

older to the young guys who are part of the group, who has been Usama 

bin Laden from the jihad against the Soviets, and then went to Sudan 

with him and then came back with him.  So he's very well trusted by 

bin Laden.  And you have other individuals.  And as you see here in 

blue, this is Mr. Hamdan, Saqr al Jedawi, and this is his 
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brother-in-law Nassir Al-Bahri Abu Jandal, among other guys who you 

see, a lot of them are currently in custody.  
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  But this is not fixed.  People change.  People come and go, 

and bin Laden regularly changes his security detachment around him.  

However, Mr.--since 1997, unless he was on vacation in Yemen R&R or 

doing the pilgrimage, he was always a driver.  He is always a person 

who is driving Usama bin Laden.  

 Q [MR. MURPHY]:  And you are referring to the accused?  

 A [MR. ]:  Mr. Hamdan, yes.  That's all the information we 

got from different people indicates that.  

 Q [MR. MURPHY]:  All right.  Let's turn to the next slide.  Tell 

us how the media committee fit into this organization.   

 A [MR. ]:  Now, there's a lot of--you know, this media 

committee, we shouldn't look at it as PR committee.  This is not--

part of the role is PR.  But as Mr. Hamdan himself said in the 

statement, it was--he claimed it was off limit to him because it's a 

top secret location in al Qaeda and he can't go in.  He told me that 

in one of his statements, not the May 17th statement.   

  The media committee, there's a lot of connections between 

the media and between the terrorist operations of the group.  And the 

reason of this interrelation is because al Qaeda always capitalized 

either prior of a terrorist operation or after the terrorist 

operation on how to utilize and take advantage of this operation for 
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their own recruitment and their own propaganda.  We saw that with two 

press conferences that Usama bin Laden gave just prior to the 9/11--

to sorry, I apologize, to the East Africa bombing, for example, 

in-house and the ABC news conference, both of which Mr. Hamdan spoke 

about.  

  Also in the same time, we saw how they did a propaganda 

tape of the USS COLE.  And, basically, Usama bin Laden also read a 

poem wearing the jambiya after--it's a traditional dagger--after the 

USS COLE.  
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  So the PR of al Qaeda is very well managed, and it goes 

hand in hand at the time with the tactical operations that they were 

doing.  And that's the importance of this committee, because a lot of 

the planning they were in a way or another sections at least of this 

committee is involved in it.  And as you see now, we see the image of 

that committee Ayman Al-Zawahiri with all the tapes that al Qaeda is 

still producing until today.  

 Q [MR. MURPHY]:  Let's go to the next slide.  Could you tell us 

about the operatives?  

 A [MR. ]:  Again, those individuals were put in that 

committee by different people.  Khalid Sheikh Muhammed, Mukhtar, the 

mastermind of 9/11, the guy we spoke about with the Bojinka flight 

Manila Air, he was in that committee.  Now, he's not the head of the 

committee, he's the head of the media--kind of like media office.  
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It's a portion of that place.  He gets a lot of Southeast Asians and 

British Pakistanis to work with him, especially for languages, things 

to translate and do things for tapes and maybe do other stuff.   
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Khalid bin Attash was part of that, officially on that.  And 

sometimes people in the training camp, they see--they thought Khallad 

was a media guy because he always--sometimes does have a camera and 

goes to training camp and talk to people.   

  And now, again, Al-Hawsawi, who is also one of the 

individuals directly connected to 9/11 and assisting Mukhtar.   

The three pictures, those three individuals are currently in 

Guantanamo.  That's why we cannot show their picture.  Anas Al-Libi, 

he was seen as part of that committee, and Anas Al-Libi is indicted 

for East Africa bombing.  He helped doing the casing for the Nairobi 

bombing, and he was indicted in the Southern District of New York for 

that.   

 Q [MR. MURPHY]:  All right.  Let's turn to the next slide.  Tell 

us a little bit about the admin finance committee.   

 A [MR. ]:  This is the money committee.  This is the guy 

who basically pays the salaries for all of al Qaeda operations.  It's 

headed by an Egyptian.  His name is Sheikh Sa'ed Al-Masri.  I think 

his name came up with the money, I believe, if I recall correctly, 

that Mohammed Atef sent back to the--I think there's an amount of 

money that remained from the 9/11 operation and before they did it 
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they sent it back I think his name came up into that.  But anyway, 

it's headed by Abu Sheikh Sa'ed Al-Masri.  And as you see, there's 

accounting, there's school, there's supplies, there's a garage, 

electricity and the water, the hospital, the farms, and the 

investments.   

  Now, there's a subcommittee for the farms headed by an 

Egyptian named Abu Amman Al-Masri that also Mr. Hamdan spoke about.  

So the guesthouses, the funding for the guesthouses, it goes under 

the administrative committee.  So basically the admin, the supply, 

the money, the salaries, everything goes through Sheikh Said.  Money 

for operations goes through Sheikh Said.  
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 Q [MR. MURPHY]:  In your investigation, was the accused 

connected with any of these boxes?  

 A [MR. ]:  Well, Mr. Hamdan first worked--definitely 

through his whole time over there he will get paid by this committee.  

But he worked in the farms at one point.  I think he tried farming 

and he injured his leg, I believe, and then he gave it up.  But, 

yeah, he will be--initially when he came, he was driving a truck for 

building supplies.  And I assume that goes under the admin committee.  

 Q [MR. MURPHY]:  Did your investigation show that he was 

elevated, if you will, from those boxes?  

 A [MR. ]:  Well, the first time he went to--after seeing 

Usama bin Laden, Usama bin Laden looked at Mr. Hamdan and he told 
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him, "You're a Hadram, you're from--" he recognized the region where 

he's from.  And he asked him if he can stay with him.  So Mr. Hamdan 

stayed, and for six months he--to be a driver, and he was driving 

building supplies.  And then later on, after about I think six to 

eight months, bin Laden had told him to come with him, they were 

moving.  And he started driving a car in the convoy.   
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Mr. Hamdan stated to me that he believed that he was under the close 

eyes of bin Laden and Saif Al Adel during the six to eight months.   

 Q [MR. SCHNEIDER]:  So is it fair to say that, looking at this 

as an organization, he rose from the farm, garage level up to more 

responsible positions?  

 A [MR. ]:  Yes.  

 CDC [MR. SCHNEIDER]:  Objection.  Leading.   

 MJ [CAPT ALLRED]:  Overruled.   

 CDC [MR. SCHNEIDER]:  It's too late, Your Honor.   

 MJ [CAPT ALLRED]:  It sounds like-- 

 CTC [MR. MURPHY]:  All right, Your Honor, I am mindful of our 

1800 stop time.  I am working towards that.   

 MJ [CAPT ALLRED]:  Good.   

 CDC [MR. SCHNEIDER]:  No objection to leading if that will 

finish up.   
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 Q [MR. MURPHY]:  All right, let's go to the next slide.  Tell us 

about this slide.   
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 A [MR. ]:  This is like a--you know, a simple way to put 

the objectives, the military objectives of al Qaeda historically.  I 

mean, this slide, we can go forever in explaining each line in it and 

each word in it, but I will try to summarize it.   

You know, al Qaeda from the time they were in Sudan, their 

involvement in Somalia and Afghanistan.  This is all prior to 1996.   

Then in 1996, bin Laden went to Afghanistan.  There was training 

camps over there.  The most important training camp was Al Farouq 

training camp.  I mean, Al Farouq was at one point up north in the 

host area, and then it went down to Helman.  It was actually on the 

border between Helman province and Kandahar province.  This is for 

training.  Jihadwal was a smaller camp than Al Farouq camp, but the 

main camp for al Qaeda was Al Farouq.  

  Now, after I believe 2000, Taliban ordered all the other 

camps in Afghanistan, Arabs and non-Arabs, to shut down except Al 

Farouq camp, so it became the mega camp down south.  

  Acquisition efforts.  We have indications at one point that 

al Qaeda was trying to get weapons, and that was in--I think we 

started coming into this information during our investigation of the 

East Africa bombing.  And then to obtain the military objectives, 

they do terrorist operations, terrorist plots.  They call it 
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martyrdom operations.  They were involved, we believe, in the attack 

on the block in Somalia, in Yemen, the East Africa, the USS COLE, 

9/11 are all plots of al Qaeda conducted at that time to achieve 

their objectives, their military objectives.   
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 Q [MR. MURPHY]:  All right.  Let's go to the next slide.  Tell 

us a little bit about the special operations.   

 A [MR. ]:  Those are the Special Operations lieutenants, I 

think you saw them before with this chart.  But this is just an about 

each one of them.   

  This is Saif Al-Adel.  His name is Muhammed Ibrahim 

Al-Makawi, different aliases that he has.  He's Egyptian.  He used to 

be an Egyptian officer in the Egyptian military.  He's head of the 

security committee and co-chair of special operations.  Now, he is, 

you know, involved in all operations of al Qaeda in his role.  He was 

the boss in so many different ways for Mr. Hamdan.  And he is 

indicted for his role in the East Africa bombing.   

 Q [MR. MURPHY]:  All right.  Next slide?  

 A [MR. ]:  This is also Abu Muhammed Al-Masri.  Mr. Hamdan 

also provided information about him.  His name is--one of his names 

as we know is Abdullah Ahmed Abdullah.  He has different names.  In 

East Africa, for example, he was operating under the name of Saleh.  

He has another name of Zayat.  He has the name Abu Maram.  So he has 

different names, also Egyptian.  He is the head of the military 
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training for al Qaeda, all the camps.  A number of the Shura Council 

organization.  He was indicted for his role in the East Africa 

bombing.   
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 Q [MR. MURPHY]:  The next slide?  

 A [MR. ]:  This is Khalid Sheikh Muhammed, also known as 

KSM.  His alias is Mukhtar, Mukhtar Al-Baluchi or Mukhtar Al-Qatari, 

different aliases that he used that we knew of as of 2003.  He was 

born actually in, I believe in Kuwait, but he's originally from 

Baluchistan, Pakistan.  He's in the special operation, indicted for 

Manila Air, mastermind of 9/11, and he is currently in the United 

States custody.   

 Q [MR. MURPHY]:  Next slide.   

 A [MR. ]:  This is also Walid Bin Attash, AKA Khallad, 

Tawfiq Muhammed bin Attash also.  He has different AKAs as you see on 

the screen, Khallad, Khaludi, Silver, Tawfiq.  He grew up, was born 

and grew up I believe in Jeddah, but he's originally from Yemen.  His 

dad was close to Usama bin Laden.  He went to Afghanistan, according 

to Mr. Hamdan, at a very young age, and in one of the battles in 

Afghan he lost his leg.  And at the same battle his brother was 

killed, Mohammed.  And Mohammed--Mohammad, as per Mr. Hamdan, was the 

person who recruited Mr. Hamdan to jihad in 1996.  He was involved in 

the East Africa bombing, however, he wasn't indicted for that.  Also 
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in the COLE, and also in 9/11.  And he's currently in United States 

custody.   
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 Q [MR. MURPHY]:  Next slide.   

 A [MR. ]:  This is Nashiri Abdul Rahim Muhammed Abdah 

Al-Nashiri, Mullah Billal, or Billal.  He has a lot of different 

names, but I think you will hear us referring to him, Mr. Hamdan and 

myself, as Billal in the statement.  Omar or Billal.  He was born in 

Jabal Ali/Mecca, however--Saudi Arabia.  However, he is Yemeni, and 

he is originally from the Harazi region in Yemen--Haraz.  He also was 

involved in the East Africa bombing.  Actually, he recruited his own 

cousin to be one of the suicide bombers in Nairobi and he was the 

mastermind of the USS COLE.  Currently, he is in the United States 

custody.   

 Q [MR. MURPHY]:  Next slide.  Tell us a little bit about the 

Operation Plan that are approved by an al Qaeda general.   

 A [MR. ]:  Usually, it goes in five main things.  And, 

again, we're trying to do these things to make people understand the 

different levels of the operation and how it happens.   

First, you assign an operation to a cell, which is responsible for 

the overseeing of the execution of the operation.  I can give you an 

example.  The USS COLE, 9/11, or East Africa.  We saw similarities in 

the whole levels. 
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  In the case of 9/11, Khalid Sheikh Muhammed and other 

individuals assigned to him by bin Laden, who were to conduct and put 

that thing together.  And the USS COLE, it was Nashiri and Khallad.  

So then, based on the studies that they do and the surveillance, they 

have--they will allocate a budget for the operation, and then they 

will find ways to deliver the money to the area where the operation 

is happening. 
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  In 9/11, we found the money being routed from the Middle 

East through Germany and Ramzi Bashir will wire the money to Muhammed 

Atef or he will wire the money to Moussaoui.  So they tried to put 

different walls in order to protect the source of the money.  So that 

that is part of their operational plan.  We saw, for example, money 

being delivered sometimes from persons from Yemen to other locations 

for operations, or from Saudi Arabia to different locations. 

  Then you provide all the support you need, you know, for 

that technical--for example, in 9/11, they put people in flight 

school.  And when they were short one, they sent an individual, I 

think, who was a pilot to get involved. 

  In the USS COLE, they had to do a study on what kind of a 

boat they want.  And they sent some guy, his name is Yemala Badawi 

from Yemen to go up to Jizan, Saudi Arabia and purchase a boat that 

fits the specification for the operation.  So they do all the studies 

as, you know, they need.  
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  A perfect example.  When bin Laden, when the tape that was 

broadcasted in the aftermath of 9/11, bin Laden sitting with the 

paraplegic mullah talking about the 9/11 operation with the plane 

going like this with his hand, he said that all the studies that they 

did, they never thought they were going to kill so many people.  And 

he said that it was only me, because of my experience with 

contractors--or contractor, I thought only the top floors will fall, 

but I never expected the whole building would fall.  

  So this is basically the studies that they do:  The 

purchasing, the training, whatever's needed for the success of the 

operation.  And then they report the achievement of the leadership, 

not only in aftermath of the attack but also before the attack.  Bin 

Laden is known to be a micromanager.  We can go into so many details 

on all the different operations, how he wanted to be on top of 

everything that's happened.  He's a micromanager.   
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 Q [MR. MURPHY]:  All right.  Next slide.   

 A [MR. ]:  This is basically what I explained before, you 

know, with--I'm sorry, I just went through this.  Forget about these 

things that even exist.  So you can go fast with them.  

 Q [MR. MURPHY]:  All right.  Why don't we go through the 

remaining slides quickly.   

 A [MR. ]:  All right.  This is an example that I gave of 

Mukhtar, how it was assigned to him.  
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 Q [MR. MURPHY]:  Next slide?  1 
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 A [MR. ]:  This is the last slide, actually.  This is the 

report of achievement of the leadership.  I mean, even bin Laden 

knows the exact time of the operation.  We know now it's on Thursday, 

9/6, 2001, a couple of days before 9/11.  He knew exactly the date 

and the time that it was going to happen.   

 Q [MR. MURPHY]:  And does your investigation show that the 

accused in this phase was important to moving, protecting the 

leadership of al Qaeda?  

 A [MR. ]:  Specifically, Usama bin Laden.  

 Q [MR. MURPHY]:  And specifically after East Africa bombing and 

9/11?  

 A [MR. ]:  Prior to East Africa bombing, after East Africa 

bombing, after the USS COLE attack, prior to 9/11, after 9/11.   

 CTC [MR. MURPHY]:  Your Honor, we've reached a logical break 

point in my presentation, and we are close to the 1800 hour.   

 CDC [MR. SCHNEIDER]:  No objection to one more slide, if there 

is one.   

 MJ [CAPT ALLRED]:  Well, is this the end of the slide show?   

 CTC [MR. MURPHY]:  I think there is actually one more slide.   

 MJ [CAPT ALLRED]:  Well, let's go ahead and wrap this up.   

 CTC [MR. MURPHY]:  Okay.   
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 Q [MR. MURPHY]:  We covered that previously?  1 
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 A [MR. ]:  Yeah, we covered that previously.  This is 

logistics, the collective information, the collective intelligence, 

the support team, the execution team.  We saw that also in East 

Africa with the USS COLE and on 9/11.  And we start seeing--we 

continue to see similar trends in the operation.  Until 2005, after 

that I left the U.S. government.  I don't know now what's going on.   

 CTC [MR. MURPHY]:  Your Honor, I propose we stop.  

 MJ [CAPT ALLRED]:  Recess for the evening?   

 CDC [MR. SCHNEIDER]:  If that's it, there's no more slides, no 

problem.  

 WIT [MR. ]:  I promise.   

 MJ [CAPT ALLRED]:  Does that mean that there's no objection to 

the prosecution exhibit?  I don't know if we admitted it.   

 CDC [MR. SCHNEIDER]:  You admitted the first page.  It continued 

to be transmitted, I think to the members.  And I didn't object and I 

did that on purpose, and so I assume it's in.   

 MJ [CAPT ALLRED]:  Okay.  Prosecution Exhibit 23, then, admitted 

into evidence. 

  Captain, I don't remember what time this morning, but did 

we start at 8:30 this morning?  Does that work okay for the members?  

Or is that too early?  8:30 works for tomorrow?   
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Okay.  Tomorrow, I don't want to go this late.  The chow hall is 

closed at 1800 around here.  There are a lot of people who need to 

eat dinner at the end of the day, so let's try to wrap it up at 1700, 

if we can.   
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  Okay.  We will recess for the evening, then, and ask all 

the parties to return to the Court at 8:30 in the morning.   

[The military commission recessed at 1758, 22 July 2008.] 

[END OF PAGE] 
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[The military commission was called to order at 0838, 23 July 2008.] 1 
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 MJ [CAPT ALLRED]:  Court is called to order.   

  Good morning, ladies and gentlemen.  I got a message via 

the Senior member that you are interested in or willing to work on 

Saturday.  Captain, I mentioned it to the counsel.  They have their 

witnesses here.  By the time Friday rolls around, everyone might not 

be feeling quite so eager to work on Saturday; but they will think 

about it, and we will discuss it on Friday and see if everyone still 

feels like that is going to be a productive way to spend the weekend.   

  And there is Mr. Murphy, ready to continue his examination.   

 CTC [MR. MURPHY]:  I am, Your Honor.   

 MJ [CAPT ALLRED]:  Let it be done.   

CONTINUED DIRECT EXAMINATION 

Questions by the civilian trial counsel: 

 Q [MR. MURPHY]:  Good morning, Mr. .   

 A [MR. ]:  Good morning.  

[END OF PAGE] 
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 Q [MR. MURPHY]:  I wanted to turn now to your discussions with 

Mr. Hamdan and some of the things that he said to you.   
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The first topic I want to turn to is your discussion 

regarding his early efforts to join violent jihad.  During your 

interview with the accused, did you talk with him about meeting 

someone in the year 1996 that was important to him?  

 A [MR. ]:  Yes.  In 1996, he met an individual named 

Mohammed bin Attash in Yemen.   

 Q [MR. MURPHY]:  What, if anything, did the accused decide to do 

as a result of meeting with Mohammed bin Attash?  

 A [MR. ]:  Well, after the meeting with Mohammed, Mr. 

Hamdan decided--after he was convinced by Mohammed to go and join the 

jihad in Tajikistan.   

 Q [MR. MURPHY]:  And as an investigator in this case, did you 

learn about Mohammed bin Attash?  

 A [MR. ]:  Yes.  Mohammed bin Attash was one of the close 

associates of Usama bin Laden.  

 Q [MR. MURPHY]:  Did Mohammed bin Attash give the accused 

something of significance in 1996?  

 A [MR. ]:  He gave him--he provided him with a fraudulent 

passport and an airline ticket on Gulf Air from Yemen to Karachi, 

Pakistan.  
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 Q [MR. MURPHY]:  What happened when Salim Hamdan ultimately 

tried to go to Tajikistan?  
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 A [MR. ]:  Mr. Hamdan left Yemen, and he went to Pakistan 

where he stayed in a guesthouse, and then Afghanistan.  And also, 

they stayed in some Tajik guesthouses for the Tajik mujahideen in 

Afghanistan, ultimately, where he was joined with the other Arabs.  

And ultimately they attempted to go Tajikistan.  However, weather 

conditions and Russian troops on the borders prevented them from 

doing the crossing from Afghanistan to Tajikistan.  So they went back 

to Kabul.   

 Q [MR. MURPHY]:  After the accused attempted to travel to 

Tajikistan, was he contacted again by someone of significance?  

 A [MR. ]:  Yeah.  He met also Mohammed bin Attash again.  

And Mohammed spoke with him about a cause by Usama bin Laden that he 

wanted to share with the brothers.  

 Q [MR. MURPHY]:  Before the accused ever met Usama bin Laden, 

did he tell you that he was aware of Usama bin Laden?  

 A [MR. ]:  Yes.  Mr. Hamdan was familiar with bin Laden 

from the time bin Laden was in Sudan.  According to Mr. Hamdan, bin 

Laden's speeches or statements were very--were available in Yemen for 

people to read.  
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 Q [MR. MURPHY]:  Did Salim Hamdan tell you of a journey that 

took him to finally meet Usama bin Laden?  
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 A [MR. ]:  Yes.  After Mohammed spoke with him about Usama 

bin Laden and about the cause and a new cause that Usama bin Laden 

would like to share with some people, he went to Kabul, I think, 

either Kabul or Khost, one of them, and he was supposed to see bin 

Laden over there.  However, bin Laden had already left to Kandahar, 

so him and Mr. Mohammed, they decided to spend a couple of days.  It 

was a religious holiday, Eid, at the time, decided to spend Eid in 

the camps and the guesthouses up north.  And then after Eid, they 

went down to Kandahar in the effort to meet bin Laden.  

 Q [MR. MURPHY]:  Okay.  And did this individual, Mr. bin Attash, 

suggest how they could further go on and meet Usama bin Laden?  

 A [MR. ]:  Yes.  He told him that they could go together.  

They can go to Jihadwal camp, training camp.  It's an al Qaeda camp 

that we discussed yesterday during the structure.  And after that, 

they can go down to--for Eid, just to spend it with the guys who are 

in the camps for the holiday, and then they can go down later to 

Kandahar.  

 Q [MR. MURPHY]:  And that's in fact what they did, or what he 

told you that they did?  

 A [MR. ]:  Yes, sir.  That's what they did.   
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 Q [MR. MURPHY]:  Now, you mentioned the holiday during this 

time, that the accused and Mohammed celebrated a particular religious 

holiday?  
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 A [MR. ]:  Yes.  This is Eid.  It's a religious holiday, 

you know.   

 Q [MR. MURPHY]:  And after the celebration, where did they go?  

 A [MR. ]:  They went down to Kandahar.  

 Q [MR. MURPHY]:  What, if anything, did the accused say about 

where and approximately when he first met Usama bin Laden?  

 A [MR. ]:  It was in Kandahar first.  He and Mohammed had 

went to a guesthouse in Kandahar for the Arabs.  And then from there, 

they went to the place where Usama bin Laden was staying.  Mr. Hamdan 

did not know the layout over there, but Mohammed knew.  He can go to 

any guesthouses or any--according to Mr. Hamdan, any guesthouses or 

any training camps without even obtaining permission because he was 

very well known.  

 Q [MR. MURPHY]:  Did Usama bin Laden comment on any 

characteristic of the accused, and identify him with a particular 

country or region?  

 A [MR. ]:  Yeah.   

 CDC [MR. SCHNEIDER]:  Objection.  Double hearsay.  If I 

understand it correctly, this is an account by Mr.  of what he 

heard Mr. Hamdan say about what he heard Mr. bin Laden say.  
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 CTC [MR. MURPHY]:  Your Honor, these are all admissions, and 

they certainly are admissions that show why this accused did what he 

did.  
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 MJ [CAPT ALLRED]:  Ask the question again, please.   

 CTC [MR. MURPHY]:  Did the accused comment to you about what Mr. 

Usama bin Laden said about a characteristic of the accused?   

 MJ [CAPT ALLRED]:  How is bin Laden's half of the hearsay 

admissible?   

 CTC [MR. MURPHY]:  Your Honor, I think it goes to not the truth 

of the matter asserted, but it shows the actions that followed the 

accused and his association with Usama bin Laden.   

 MJ [CAPT ALLRED]:  Okay.  I will admit it for that purpose.   

Members, once again, this is a statement made out of court that is 

not being offered for the truth of what bin Laden may have said, but 

to explain why Mr. Hamdan did thereafter what he did.  Please 

consider it for that purpose only.  You may answer the question.    

 A [MR. ]:  Thank you, sir.   

  Well, Mr. Hamdan stated to me that when bin Laden first saw 

him, he commented and he said, "You're from Hadramout, from the 

Hadramout region from Yemen." 

[END OF PAGE] 
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 Q [MR. MURPHY]:  Now, is there something significant about that 

region?  
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 A [MR. ]:  Well, this is the ancestral region of Usama bin 

Laden.  His father actually came from the Hadramout region, migrated 

from the Hadramout region to Saudi Arabia.  

 Q [MR. MURPHY]:  At this time, what, if anything, did Usama bin 

Laden request of the accused?  

 A [MR. ]:  He asked Mr. Hamdan if he can stay with them in 

Afghanistan and become a driver.  He asked him what kind of skills 

you have, and Mr. Hamdan said that he has been a driver, you know, he 

knows how to drive very well.  And so he said, "Why don't you stay 

with us and be a driver."   

 Q [MR. MURPHY]:  And in relation to the accused being a driver, 

is there an individual you previously testified about, Saif Al-Adel, 

significant to that?  

 A [MR. ]:  Yes.   

 Q [MR. MURPHY]:  And please tell us why.   

 A [MR. ]:  Because at the time, the head of the security 

was Saif Al-Adel who, as yesterday we saw as the head of the security 

committee for al Qaeda.  And Saif Al-Adel, Mr. Hamdan believed that 

he was a driver for about six to eight months, I don't recall exactly 

how long, but I think he said six months, driving material, supplies; 

and he believed at the time that he was under the close watch of bin 
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Laden and Saif Al-Adel to see if he could be trusted to the inner 

circle.  
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 Q [MR. MURPHY]:  Were there other drivers that the accused knew 

about and told you who were driving Usama bin Laden?  

 A [MR. ]:  Yes.  At the time, Saif Al-Adel was the main 

driver for Usama bin Laden.  But sometimes Mohammed, the same 

Mohammed that did the recruitment in Yemen.  And another Egyptian by 

the name of Khalid Habib used to drive Usama bin Laden.  But it's, 

you know, a trusted group of people.  Those are the people who are 

allowed to drive him.   

 Q [MR. MURPHY]:  Did your investigation show that Salim Hamdan's 

status changed as a driver over time?  

 A [MR. ]:  In about six months, give or take, Mr. bin 

Laden once saw Mr. Hamdan and they were going to some event, and he 

said, "Why don't you go with us and drive one of the cars."  And 

that's when he started driving a car in the convoy, but not the 

principle car, not the main car of Usama bin Laden.  So it was kind 

of he was accepted in, in a way.  

 Q [MR. MURPHY]:  And eventually he did drive the car?  

 A [MR. ]:  Eventually he did start driving Usama bin 

Laden.  Yes, sir. 
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 Q [MR. MURPHY]:  All right.  The next topic I want to talk to is 

the 1998 ABC interview.   
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 A [MR. ]:  Right.  

 Q [MR. MURPHY]:  Could you give us an approximate date and 

location of this news conference?  

 A [MR. ]:  It's just before the East Africa bombing, a 

couple of weeks before the East Africa bombing.  I don't know the 

exact date, sir.  I don't remember.  

 Q [MR. MURPHY]:  Give us the year of time frame.   

 A [MR. ]:  It's 1998.  

 Q [MR. MURPHY]:  In that---- 

 A [MR. ]:  Spring of 1998, something near that.  

 Q [MR. MURPHY]:  In the year 1998, was the accused told by 

someone to get ready to move?  

 A [MR. ]:  Yes.  Mr. Hamdan---- 

 CDC [MR. SCHNEIDER]:  The same objection.  And I don't wish to 

interrupt with the same hearsay objection frequently if the same 

ruling and the same instruction applies to everything of similar 

stature.   

 MJ [CAPT ALLRED]:  So you have an objection--well, for example, 

this question asks whether someone like bin Laden might have told the 

accused to get ready to move.  And you're---- 
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 CTC [MR. MURPHY]:  Your Honor, the government would have the 

same response.   
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 MJ [CAPT ALLRED]:  Okay. 

 CTC [MR. MURPHY]:  We don't offer it for the truth, but to show 

his state of mind and the behavior that followed.   

 CDC [MR. SCHNEIDER]:  The same instruction?   

 MJ [CAPT ALLRED]:  Well, okay.  The problem is if you have an 

objection to an item of evidence on the basis of hearsay, you need to 

make that objection so that I can either exclude it or permit it with 

the instruction.  If you're satisfied that this is all background 

information that's offered to explain why Mr. Hamdan did what he did, 

then I will trust the members to treat it that way.  But I'm trying 

to protect your rights to exclude inadmissible hearsay to the extent 

you make an objection.   

 CDC [MR. SCHNEIDER]:  I'm not seeking anything other than that 

to which we're entitled.  We object to the last question.   

 MJ [CAPT ALLRED]:  Okay.  Members, apparently you're going to 

hear a lot of things today that Mr. bin Laden told Mr. Hamdan, and 

the government is offering those to show why Mr. Hamdan did what he 

did.  Whatever bin Laden may have said to him is considered hearsay, 

and you should only consider it for that purpose.   

  Okay?  That's kind of a standing objection and response, 

unless I hear more from the defense.   
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  Please go ahead.   1 
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Questions by the civilian trial counsel: 

 Q [MR. MURPHY]:  Please continue.   

 A [MR. ]:  Mr. Saif Al-Adel, who is the head of the 

security committee and the head of the bodyguards, ultimately, 

according to Mr. Hamdan, asked Mr. Hamdan to get ready because there 

was a move.   

 Q [MR. MURPHY]:  All right.  Did the accused tell you why the 

accused believed Saif Al-Adel told him to make the move?  

 A [MR. ]:  Well, to get ready.  To get the cars, the 

bodyguards and all the things, because they're going to move all the 

way from Kandahar towards Kabul.  So it's a long distance, so they 

need the supplies and to fix the cars and be sure that everything is 

taken care of to make this move.  

 Q [MR. MURPHY]:  Who drove Usama bin Laden at this time?  

 A [MR. ]:  If I recall correctly, Mr. Hamdan said that it 

was Saif Al-Adel who drove Usama bin Laden at the time.  

 Q [MR. MURPHY]:  What did Salim Hamdan tell you about the convoy 

and his role in the convoy?  

 A [MR. ]:  He was driving one of the vehicles.  And I 

believe the person who was with him in the vehicle was Mohammed 

Salah.  He is a member of the Shura Council.  He's one of the two 

yesterday that we discussed on the chart that Mr. Ayman Zawahiri 
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brought with him to al Qaeda.  And Mohammed Salah also was killed in 

Afghanistan during the campaign against al Qaeda and Taliban.  But he 

was--the person of significance with him in the car was Mohammed 

Salah.   
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  I'm sorry.  What's the question again?   

 Q [MR. MURPHY]:  I was going to say, in addition to the people 

you've already mentioned, was there another particular person the 

accused identified as being in one of the vehicles?  

 A [MR. ]:  Yes.  There was many individuals, such as Saif 

Al-Adel, Abu Mohammed Al-Masri, who is--I'm sorry, not Abu Mohammed.  

Abu Hafs Al-Khair.  Abu Hafs Al-Masri, who is the head of the 

military committee.  Many individuals.  But also, that was the first 

time that Mr. Hamdan met Dr. Ayman al Zawahiri.   

 Q [MR. MURPHY]:  Now, you talked about him a little bit 

yesterday.  Tell us, so we clearly understand, who Dr. Zawahiri is.   

 A [MR. ]:  Dr. Zawahiri is--used to be the head of the 

Egyptian Islamic Jihad.  It's one of the terrorist organizations that 

conducted attacks in Egypt and elsewhere in the world.  And later on, 

they joined efforts on different steps.  The first step was in July 

of 19--not July--February of 1998, when they issued a fatwa, joined 

with Usama bin Laden to establish the International Islamic Front.  

And that fatwa was co-signed by at least three other organizations, 

and was the theological premises for the East Africa bombing, the 
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twin bombings of East Africa.  So, he was at the time in Afghanistan 

and started joining and coordinating his efforts with Usama bin 

Laden.  
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 Q [MR. MURPHY]:  And that was the first time Salim Hamdan met 

Dr.  Zawahiri?  

 A [MR. ]:  Mr. Hamdan stated to me that that was the very 

first time, during that time period, that he met Zawahiri.   

 Q [MR. MURPHY]:  What was the official position or title that 

you described Dr. Zawahiri?   

 A [MR. ]:  Zawahiri?   

 Q [MR. MURPHY]:  Zawahiri.   

 A [MR. ]:  Dr. Zawahiri now is in the al Qaeda, 

definitely.  He's considered the number two.  He's the head of the 

media committee as of the, just prior to, the 9/11 attacks.   

 Q [MR. MURPHY]:  Let's go back to our discussion of this 

particular convoy.  What, if anything, did Salim Hamdan say about 

radio communications used between the vehicles traveling to this news 

conference?  

 A [MR. ]:  There are two-way radios in the car, but they 

tried to be as quiet as you can be on the radio.  And only trusted 

individuals, such as Saif Al-Adel or Hamza al-Ghamdi or one of bin 

Laden's sons can be on the radio.  Bin Laden never, you know, goes 

and talks on the radio.  And mostly, when they move, they don't even 
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know where they are moving, not even the bodyguards.  During on the 

road, bin Laden tells them go this way, go that way, or he has 

everybody stop and he tells them, "We're going towards this area."  

And that's how he does his moves, last minute things.   
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 Q [MR. MURPHY]:  All right.  Into this convoy journey, did the 

accused actually learn where the convoy was headed?  

 A [MR. ]:  Yes.  It was headed towards Khost.  

 Q [MR. MURPHY]:  All right.  Did the accused comment to you 

that, at the news conference itself, he recognized people that he 

knew from two camps?  

 A [MR. ]:  Yes.  There was two events that took place back 

to back.   

First, it was in the evening, the ABC news conference with, 

I guess, ABC news.  And the other one was with journalists from 

Pakistan and who were, you know, there also.  And bin Laden was 

trying to promote in a way his upcoming operation in East Africa.  

 Q [MR. MURPHY]:  Did he indicate--did Mr. Hamdan indicate that 

he recognized people from two separate camps?  

 A [MR. ]:  Yeah.  He said that there was individuals from 

two camps, from Al-Farouq and from Jihadwal that he knew that they 

were in the camps, but they were also at the press conference. 
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 Q [MR. MURPHY]:  What did you learn as part of your 

investigations regarding these two camps?  
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 A [MR. ]:  They were al Qaeda training camps.  And 

throughout my investigations, we found out that Mr. Hamdan was 

actually right on the money on this; there was people from other 

camps, specifically two individuals who were later became the suicide 

bombers of East Africa.   

  And, basically, Mr. al-Wali, who survived the bombing in 

East Africa, stated to FBI agents who interviewed him that he was 

rewarded before he heads to East Africa for the operation, for the 

suicide operation, in being in the presence of Usama bin Laden 

carrying a weapon.  So that was a great thing for him.  And he was at 

the time assigned to one of the training camps.   

  So Mr. Hamdan was right on the money about individuals from 

different training camps.  

 Q [MR. MURPHY]:  All right.  Now I want to turn to a second news 

conference, also held in the year 1998.  Can you give us the 

approximate location, date, and significance to this news conference?  

 A [MR. ]:  This also was in Khost.  And it is the 

Pakistani journalist press conference.   

 Q [MR. MURPHY]:  And please continue.   

 A [MR. ]:  It was basically just at the ARF move at the 

time.  They did two media events back-to-back at Khost.  
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 Q [MR. MURPHY]:  And this second one followed the first.  Is 

that right?  
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 A [MR. ]:  Yes.  The first one was, I believe ABC News, 

and the second one was the Pakistani journalists.  

 Q [MR. MURPHY]:  Both in the year 1998?  

 A [MR. ]:  Just prior to the East Africa bombing.  

 Q [MR. MURPHY]:  Who was the role in Salim Hamdan--what was 

Salim Hamdan's role in this second news conference?  

 A [MR. ]:  Just escort for Usama bin Laden.  

 Q [MR. MURPHY]:  Let's turn now to the topic of the 1998 East 

Africa bombings of the two U.S. embassies.   

A few days prior to the bombings in Kenya and Tanzania, was the 

accused told to do something by someone?  

 A [MR. ]:  Yes.  Saif Al-Adel, again, the head of the 

security committee for al Qaeda, asked Mr. Hamdan to fix the cars.  

So Mr. Hamdan told him, well, the car is fixed.  Well, there is no 

problem with it.   

Mr. Saif Al-Adel said, "Well, just be sure it's okay and 

it's fixed, and check it again."  And they were told that there was 

an evacuation that's going to happen.   

[END OF PAGE] 
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 Q [MR. MURPHY]:  Specifically, what did the accused say to you 

was his understanding of what was about to happen?  
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 A [MR. ]:  His understanding was something, an operation, 

was on its way and something was going to happen, so they need to 

move out of Kandahar.  

 Q [MR. MURPHY]:  When you say "operation," did Salim Hamdan 

indicate to you what he meant by "operation"?  

 A [MR. ]:  Well, he stated to me, he said, you know, they 

were very careful at the time because this was the first time, 

according to him, bin Laden was going--I forget the exact term that 

he used, but that he was going head-to-head with America.  So they 

were careful and nervous about that.  

 Q [MR. MURPHY]:  And at this time, did the accused comment on 

two people who were missing from the compound?  

 A [MR. ]:  Yes.  Mr. Hamdan stated that he noticed Abu 

Mohammed Al-Masri, the individual who has been indicted for the East 

Africa bombing, we saw his picture yesterday in the chart as head of 

the training, and Abd al-Rahman al-Muhajir, also, the same characters 

as--legal characterization, he has been indicted for the East Africa 

bombing.  Both of them were out of the compound, were not in 

Afghanistan.  He didn't see them, and they were not there with them 

at the time.  
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 Q [MR. MURPHY]:  All right.  And what is significant about them 

not being there at the time?  
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 A [MR. ]:  Well, it was just they were out of Afghanistan.  

Later on, in our investigation and what also Mr. Hamdan told me, that 

they were directly involved in the East Africa bombing.  In his own 

personal opinion they were directly involved.  And he was right; 

because of our investigations in the East Africa bombing case 

indicated their involvement.  And there was enough evidence to indict 

them in the Southern District of New York.  

 Q [MR. MURPHY]:  All right.  Was there a specific order to 

evacuate the compound?  

 A [MR. ]:  Yes.  

 Q [MR. MURPHY]:  And who gave that order?  

 A [MR. ]:  Bin Laden.  

 Q [MR. MURPHY]:  During the movement of the convoy, how many 

cars were comprised of the convoy, and approximately how many people 

are in the convoy?  

 A [MR. ]:  Well, it was a low-key convoy, and Mr. Hamdan 

stated it was about three pickup trucks.   

 Q [MR. MURPHY]:  Who of significance were in the convoy?  

 A [MR. ]:  Abu Hafs Al-Masri, Saif Al-Adel, Usama bin 

Laden.   
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 Q [MR. MURPHY]:  And he describes specifically that the convoy 

was a low-key movement.  Is that the phrase you used?  

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

 A [MR. ]:  Yes, sir.  

 Q [MR. MURPHY]:  Did the accused state to you something 

significant about UBL and the reason for this convoy's movement?  

 A [MR. ]:  It is just an anticipation of an attack.  That 

the United States was going to attack, you know, them because of 

something.  

 Q [MR. MURPHY]:  And was it clear to you in your conversation 

with Salim Hamdan that he knew before that move there was going to be 

an operation that is a violent attack somewhere?  

 A [MR. ]:  Yes.  He assumed that there is an operation 

that's going to happen.  

 Q [MR. MURPHY]:  Approximately one month after the U.S. embassy 

bombings, did the accused admit to you that he witnessed a particular 

conversation?  

 A [MR. ]:  When is that again?  Can you repeat the 

question, please?  

 Q [MR. MURPHY]:  About a month after the embassy bombings, did 

the accused talk to you about a particular conversation with a 

particular person?  

 A [MR. ]:  Yes.  There was a conversation that Mr. Hamdan 

overheard between Abu Mohammed Al-Masri and between Usama bin Laden.  
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I think they were sitting somewhere, and Abu Mohammed was talking 

about something that happened and they had to evacuate the hotel in 

East Africa when they were there.  You know.  So he gathered that Abu 

Mohammed Al-Masri was in East Africa, and they were talking about 

that, you know, the East Africa bombing case.  
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 Q [MR. MURPHY]:  All right.  And this is something that Salim 

Hamdan personally heard, this conversation?  

 A [MR. ]:  Yes, sir.  

 Q [MR. MURPHY]:  Did the accused also talk to you about watching 

a video of the U.S. embassy bombing?  

 A [MR. ]:  Yes.  They were one day at the guesthouse in 

Kandahar, and somebody was watching a movie or a video about the 

attacks on the East Africa embassies.  And at the time, Abd al-Rahman 

al-Muhajir, the bomb maker, was there, and he was describing some 

operational details on the screen criticizing a mistake, a tactical 

mistake that was made by one of the vehicles, that it did not--one of 

the suicide attacks, that it did not hit its target.  It hit a 

building close by, but not the target itself.  

 Q [MR. MURPHY]:  I'm sorry.  The individual making these 

comments was who?  

 A [MR. ]:  Abd al-Rahman al-Muhajir, who is the bomb 

maker.  We saw his picture yesterday in the manufacturing of the 

explosives training.   
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 Q [MR. MURPHY]:  He was basically critiquing the operation while 

watching this video?  
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 A [MR. ]:  Yes.  To the point that Mr. Hamdan, he said 

that the other people in Afghanistan--there was rumors that these 

guys were involved in the East Africa bombing.  But when he heard 

that, he was sure that Abd al-Rahman was involved in the attack.  

 Q [MR. MURPHY]:  What did the accused indicate to you that he 

understood from witnessing this meeting with UBL and other al Qaeda 

terrorists responsible for the planning, execution, and bombing of 

the U.S. embassy?  

 A [MR. ]:  That they were involved, and that al Qaeda was 

behind the East Africa bombing.  

 Q [MR. MURPHY]:  Did Salim Hamdan, after learning about that 

attack and his role in facilitating the evacuation, decide to leave 

al Qaeda?  

 A [MR. ]:  No.  He stayed.  

 Q [MR. MURPHY]:  Did he decide to abandon these people who had 

done this?  

 A [MR. ]:  No.  

 Q [MR. MURPHY]:  He remained?  

 A [MR. ]:  Yes, sir.  
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 Q [MR. MURPHY]:  Let's talk about the next topic, which is Salim 

Hamdan's marriage.   
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 A [MR. ]:  Yes.  

 Q [MR. MURPHY]:  Who of significance witnessed Salim Hamdan's 

marriage?  

 A [MR. ]:  The person, who witnessed the marriage for both 

Mr. Hamdan and Mr. Al-Bahri Jandal, was a guy by the name of Ibrahim 

al-Thawr, aka Nibras, and he is one of the suicide bombers in the USS 

COLE.  

 Q [MR. MURPHY]:  Did the accused talk to someone about getting 

married?  

 A [MR. ]:  Yes.  He took permission from Mr. bin Laden to 

go and get married.  

 Q [MR. MURPHY]:  And what's the approximate time frame of this 

conversation?  

 A [MR. ]:  1999.  I really don't remember.  

 Q [MR. MURPHY]:  Just within a year, approximate year.   

 A [MR. ]:  1999, maybe.  Something like that.  2000.  

 Q [MR. MURPHY]:  Did Usama bin Laden specifically suggest to the 

accused who he should marry?  

 A [MR. ]:  Yes.  Mr. bin Laden told Mr. Hamdan that he 

needs to go to Yemen and find a woman from a pious religious family.  

And he actually requested him, that him and Jandal should marry two 
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sisters.  Now, Jandal was the personal bodyguard, and Mr. Hamdan at 

the time was a personal driver.  
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 Q [MR. MURPHY]:  Is there something significant to you as an 

investigator about why Usama bin Laden made this particular marriage 

selection, and how it relates to the al Qaeda organization?  

 A [MR. ]:  Well, in a way.  You know, and this is my own 

personal opinion that I gathered from investigating al Qaeda and 

different individuals, not only Mr. Hamdan and Jandal.  We saw 

intermarriages going on in the group.  And we saw that not only there 

is a loyalty to the organization, but it's enhanced to a blood 

loyalty between the different individuals.   

  Also, Mr. Hamdan and Mr. Jandal were close and they were 

friends, and they were trusted by Usama bin Laden.  And it's good for 

both of them to have, you know, two sisters.  It's a support network 

for the family, less headache for him and for them when they were in 

Afghanistan far away from their countries.  

 Q [MR. MURPHY]:  Does this type of marriage facilitate the goal 

of secrecy and trust within al Qaeda?  

 A [MR. ]:  Absolutely.  It helps. 

 Q [MR. MURPHY]:  What did the accused do after receiving this 

marriage suggestion from Usama bin Laden, and where did he go?  

 A [MR. ]:  He went to Yemen.  He met with Nassir Al-Bahri, 

Jandal, and he told him about the Sheikh Usama bin Laden's 
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instruction.   1 
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 Q [MR. MURPHY]:  Did Usama bin Laden also host a marriage feast 

for Salim Hamdan?  

 A [MR. ]:  After Mr. Hamdan--they found two sisters, and 

they got married.  But Mr. Jandal came back before him; he stayed 

more in Yemen, and then he came back.  And when he came back, bin 

Laden did a celebration, a feast for Mr. Hamdan, for and celebration 

of his wedding.  

 Q [MR. MURPHY]:  Is that significant as to the role that Salim 

Hamdan played within al Qaeda?  

 A [MR. ]:  It shows a close relationship and the affinity 

that bin Laden has towards him.   

 Q [MR. MURPHY]:  And that was hosted specifically by Usama bin 

Laden?  

 A [MR. ]:  According to Mr. Hamdan.  Yes.  

 Q [MR. MURPHY]:  Did the accused then take his new wife 

somewhere?  

 A [MR. ]:  Yes.  His wife wanted to see her sister.  And 

at the time, Abu Jandal became head of a guesthouse up in Kabul.  So 

they left Kandahar and they went to see Abu Jandal in Kabul so she 

can see her sister.  
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 Q [MR. MURPHY]:  All right.  Did the accused and his wife 

eventually live somewhere specifically when they went to Kabul?  
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 A [MR. ]:  They stayed with Abu Jandal.  

 Q [MR. MURPHY]:  At this time, did the accused note to you 

frequent trips that Usama bin Laden was making?  Did he make any 

comments about that?  

 A [MR. ]:  He used to go to the training camps, to the 

Al-Farouq camp, you know, doing lectures around different al Qaeda 

facilities.  

 Q [MR. MURPHY]:  All right.  Let's turn now to the topic of the 

USS COLE.  As part of your interviews, did the accused tell you where 

he was in July of 2000?  

 A [MR. ]:  I believe he was in Yemen at the time, if I'm 

not mistaken.  

 Q [MR. MURPHY]:  Did the accused report to you something he 

learned in the news while he was in Yemen?  

 A [MR. ]:  I don't think that's July.  I think it's 

October.  

 Q [MR. MURPHY]:  Okay.   

 A [MR. ]:  Around October.  Because the call happened on 

October 12 of 2000.  
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 Q [MR. MURPHY]:  Okay.  So correcting that date, what would you 

say?  Did he learn something in the news?  

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

 A [MR. ]:  He heard that there was an attack on an 

American ship in Aden, in Yemen.  

 Q [MR. MURPHY]:  Did Salim Hamdan report to you his reaction 

regarding the USS COLE attack?  

 A [MR. ]:  He actually stated that he thought of that al 

Qaeda is not behind it initially when he was in Yemen, and he 

believed to what the Yemeni president or the Yemeni TV said at the 

time, that it was an act by the Israeli Mossad.  

 Q [MR. MURPHY]:  Where did the accused go after the USS COLE 

attack?  

 A [MR. ]:  He took his in-laws, and they went to perform 

the pilgrimage in Mecca, in Saudi Arabia.  

 Q [MR. MURPHY]:  In relation to this attack, are the names 

Khallad and Bilal significant?  

 A [MR. ]:  Yes.  Both of them were directly involved in 

the attack on the USS COLE.  

[END OF PAGE] 
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 Q [MR. MURPHY]:  What, if anything, did the accused tell you 

about Usama bin Laden's comment on the role of Hassan and Nibras and 

the attack of the USS COLE?  
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 A [MR. ]:  He later learned not--he learned from Bilal, 

the guy that we spoke about yesterday as Mullah Bilal, his name would 

come up as Mullah Bilal.  And Khallad, also, he spoke about him 

yesterday as one of the main lieutenants of AQ for bin Laden.  

Khallad by the way, he is the brother of Mohammed, the person who 

recruited Mr. Hamdan.   

  What was the question again?  I'm sorry.   

 Q [MR. MURPHY]:  I asked you what, if anything, did the accused 

tell you about Usama bin Laden's comment on the role of Hassan and 

Nibras?  

 A [MR. ]:  Thank you.  He heard that from Mullah Bilal 

first about the role of Nibras and Hassan.  But later, he heard bin 

Laden praising their martyrdom and their sacrifices.   

 Q [MR. MURPHY]:  And at that point, did Salim Hamdan report to 

you that he knew the true perpetrators of the USS COLE attack?  

 A [MR. ]:  After conversations with Mullah Bilal and 

witnessing different meetings with bin Laden and Abu Hafs and Saif 

Al-Adel, he was pretty sure that al Qaeda did that attack.  He stated 

to me that when he came to Afghanistan back from Saudi Arabia from 

the pilgrimage, bin Laden asked him about what kind of news--what's 
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the news in Yemen.  And Mr. Hamdan told him about the COLE and what 

the Yemeni TV said that it's an act of the Mossad.  And bin Laden 

didn't say anything; he just had a sarcastic smile on his face about 

that.   
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  But later on, he was talking to Mullah Bilal, and Bilal was 

telling him details about the operation and how bin Laden was behind 

it and he was the mastermind of it and operational details about it.  

And then he told him--Mr. Hamdan told him that he thought it was the 

Israeli Mossad.  And, according to him, Bilal was laughing 

continuously about that fact.  And then Mr. Hamdan realized why bin 

Laden had that sarcastic smile on his face when he initially told him 

about what he thought it is.   

 Q [MR. MURPHY]:  And when Salim Hamdan learned that in fact it 

was al Qaeda, the organization he was supporting, was behind this, 

did he leave al Qaeda?  

 A [MR. ]:  No.  

 CDC [MR. SCHNEIDER]:  Object to the form.  Leading.   

 MJ [CAPT ALLRED]:  Overruled.   

 Q [MR. MURPHY]:  Did he leave al Qaeda?  

 A [MR. ]:  No, sir.  He stayed.  

 Q [MR. MURPHY]:  Did he abandon UBL?  

 A [MR. ]:  No.  
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 Q [MR. MURPHY]:  Did he continue to provide him with assistance?  1 
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 A [MR. ]:  Yes.  

 Q [MR. MURPHY]:  When the accused returned to Usama bin Laden 

after the bombing of the USS COLE, did he report to you that he 

noticed something different?  

 A [MR. ]:  There was additional new bodyguards.  There was 

a person that he never saw there before.  He later identified that 

individual as Khalid Sheikh Mohammed, KSM, Mukhtar.   

 Q [MR. MURPHY]:  And did he comment to you who was still in 

charge of Usama bin Laden's security?  

 A [MR. ]:  He noticed that there was changes in the 

bodyguard detachments; however, Saif Al-Adel was still ultimately in 

charge of it.  

 Q [MR. MURPHY]:  All right.  Let's talk about Khalid Sheikh 

Mohammed.  Did the accused tell you the first time he met Khalid 

Sheikh Mohammed?  

 A [MR. ]:  After he came back from the pilgrimage, after 

the USS COLE.  

 Q [MR. MURPHY]:  And this is the person you described previously 

in the slides and in some of your testimony this morning?  

 A [MR. ]:  Right.  What we believe, he is the mastermind 

of 9/11.  
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 Q [MR. MURPHY]:  And Salim Hamdan had met KSM after which 

particular event?  
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 A [MR. ]:  After they came back--after Mr. Hamdan came 

back from Saudi Arabia, after he performed the pilgrimage with his 

in-laws and his wife.  

 Q [MR. MURPHY]:  What, if anything, did Salim Hamdan tell you 

about KSM?  

 A [MR. ]:  He just said that he was meeting with Usama bin 

Laden, and he's having one-on-one with him or with Saif Al-Adel, or 

with Abu Hafs Al-Masri, who is the military commander of al Qaeda.  

Sometimes he sees him with Saif Al-Adel, but--however, the meetings 

were--he didn't know what was going on in the meetings.  

 Q [MR. MURPHY]:  Lets turn now to the topic of al Qaeda 

operations.  Did Salim Hamdan admit to you that he knew who needed to 

personally approve any al Qaeda terrorist operations?  

 A [MR. ]:  Right.  He said any attack; any operation from 

al Qaeda needs to be approved by Usama bin Laden.  

 Q [MR. MURPHY]:  While the accused was present with Usama bin 

Laden at Camp Al-Farouq, did the accused hear UBL talk about 

terrorist operations?  

 A [MR. ]:  Yes.  Definitely.  The accused did not refer to 

it as terrorist operations, but Usama bin Laden was talking about 

more operations against America, about expelling the infidels from 
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their Arabian peninsula as a jihad against America.  The importance 

of martyrdom, the importance of jihad, to the point that sometimes 

that he used to get bored with these statements because he heard them 

again and again.  
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 Q [MR. MURPHY]:  To go through those in just a little bit of 

detail, did Salim Hamdan talk to you about the need or UBL's comments 

on the need for suicide bombers?  

 A [MR. ]:  Yes.  

 Q [MR. MURPHY]:  And did Hamdan hear UBL talk about the war on 

America?  

 A [MR. ]:  Yes.  

 Q [MR. MURPHY]:  And did Hamdan hear UBL say that it was the 

duty of every Muslim to fight America?  

 A [MR. ]:  Yes.  

 Q [MR. MURPHY]:  And did he talk about the need for martyrs?  

 A [MR. ]:  Yes.  

 Q [MR. MURPHY]:  What, if anything, did Salim Hamdan say about 

UBL's reaction to the United States placing troops in Saudi Arabia?  

 A [MR. ]:  He believed that that was basically anti--you 

know, un-Islamic.  And he declared jihad to expel the infidels from 

the Arabian peninsula.  
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 Q [MR. MURPHY]:  Did the accused blame America for the actions 

of UBL?  
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 A [MR. ]:  Mr. Hamdan actually stated that America is to 

be blamed for bin Laden's actions, because bin Laden thought that 

America will never retaliate against him, especially after the East 

Africa bombing and their retaliation was very minimal.  And the USS 

COLE, we didn't do anything as the United States.  And he truly 

believed that America will never put troops on the ground of 

Afghanistan.  So he stated to me that America is partly to blame for 

what happens.  

 Q [MR. MURPHY]:  As part of our discussion of al Qaeda 

operations, generally, did the accused talk to you about driving 

supplies to the frontlines?  

 A [MR. ]:  Yes.  It started actually around 1997, I 

believe, when Usama bin Laden declared jihad against the Northern 

Alliance in Afghanistan.  And at the time, there was an offensive by 

the Northern Alliance by Ahmed Shah Massoud's troops.  Mr. Hamdan was 

instructed by Usama bin Laden to take a truck full of ammunitions and 

weapons to the frontlines.  So they left Kandahar and they went 

towards Kabul and the frontline.  They left before Usama bin Laden, 

him and another Yemeni, and later on, about two days later, bin 

Laden's convoy--him and his guys, bin Laden and his people caught up 

with them before they entered Kabul.  They went to Kabul, and they 
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went to the frontline and they fought in the frontline until the 

defensive was gaining ground with the Taliban--against the Taliban by 

the Northern Alliance.   
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  So Saif Al-Adel was in Kabul, and he instructed them to 

move Usama bin Laden, remove him from the front immediately.  So they 

removed him, and they went back to Jalalabad.  They lost, according 

to Mr. Hamdan, a couple of their vehicles to the Northern Alliance at 

the time.  And Saif Al-Adel went to the frontline to coordinate the 

activities.   

  Now, at that particular battle, Mohammed, the person who 

recruited him, was killed in that battle.  Also, Khallad, Mohammed's 

brother, who was involved yesterday we saw in all the different 

terrorist attacks for al Qaeda, lost his leg.   

 Q [MR. MURPHY]:  All right.  And Salim Hamdan actually admitted 

to you to moving military supplies, including weapons, as part of 

that effort.  Is that right?  

 A [MR. ]:  Yes.  

 Q [MR. MURPHY]:  I'd like to return to the box organizational 

chart in relation to this information.  How do we understand that 

organizational chart where he's in the security guard box and yet 

also transporting weapons?  

 A [MR. ]:  Well, we again--yesterday, I tried to make it 

as clear as I can be that we shouldn't look at this as an 
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organizational, you know, like a DOD kind of structure or western.  

This is a fluid, this is--remembered, this is an organization that's 

based a lot of times on relationships and friendships and ideology.  

This is not a country, this is not a nation.  This is not an 

organization in the way that we think organizations are in the West.   

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

  So even though that there's structure and even though Mr. 

Hamdan is in the guard unit, this is administratively in the guard 

unit, but in fact his boss is not really Saif Al-Adel.  He was 

choosing to be in that position by bin Laden and he is connected to 

Usama bin Laden.  Maybe he probably, on a personal level had better 

access--not necessarily operational, but personal level, have more 

access to Usama bin Laden than his boss Saif Al-Adel.  So it's kind 

of like very fluid.   

  So even though he fits in that specific structure that he 

is around Usama bin Laden and Ad-Hiraz Assad, which is the bodyguard 

detachment, the Hiraza, is in that specific unit.  But all these 

individuals in it are basically recruited personally by Usama bin 

Laden to be around the Sheikh.   

 Q [MR. MURPHY]:  So you could be a bodyguard and driver one day, 

and a frontline fighter and deliver weapon systems the next?  

 A [MR. ]:  Absolutely.  Whatever they tell you.  Whatever 

bin Laden tells you, you know, you do.  If he tells you something, 
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he's telling you something because he trusts you can do it and he has 

trust in you.  
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 Q [MR. MURPHY]:  All right.  I asked you about the reaction of 

UBL to Americans in Saudi Arabia as reported to you by the accused.  

What, if anything, did the accused say about UBL's view on America 

putting troops in Afghanistan?  

 A [MR. ]:  Mr. Hamdan stated that UBL believed America 

will never put troops on the ground in Afghanistan.   

 Q [MR. MURPHY]:  What was the accused's reaction to the United 

States' military response after the East Africa embassy attacks and 

the attack on the USS COLE?  

 A [MR. ]:  Again, he thought that was minimal, and that's-

-made--you know, in a way made bin Laden bolder.  I mean, he blamed 

America for the lack of response.   

 Q [MR. MURPHY]:  Let's now turn to the topic of al Qaeda 

training camps.  Did the accused, does he talk to you, know 

significant details, about the workings of al Qaeda training camps?  

 A [MR. ]:  Yes.  He mentioned that there's training camps, 

especially Al-Farouq training camps.  They have Jihadwal training 

camps.  He mentioned it's a smaller camp but it has outposts in the 

mountains.  They do basic training, basically PT, firearms, stuff 

like that.  Then there is more advanced training, mines, explosives, 

artillery, urban war-fares.   
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 Q [MR. MURPHY]:  Did the accused basically identify two types of 

training at al Qaeda training camps.  Is that right?  
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 A [MR. ]:  Yeah, in general.  And, plus, the religious 

indoctrination and ideological training.  

 Q [MR. MURPHY]:  How would food and supplies and weapons and 

ammunitions get to training camps, and who would supply these things?  

 A [MR. ]:  Well, they used to come from the Taliban.  And 

the Taliban sends weapons to the training camps.   

 Q [MR. MURPHY]:  Let's now talk about the next topic, al Qaeda 

guesthouses.  During the course of your interviews with Salim Hamdan, 

did he talk to you about al Qaeda guesthouses and the role that they 

play within al Qaeda itself?  

 A [MR. ]:  Yes.  The guesthouses, as it sounds, like a 

guesthouse.  People who are on the frontline or people who are newly 

arrival to Afghanistan, they go to a guesthouse where they give all 

their valuables and their passport to something called the Eil-Manat 

in the guesthouse, which is kind of like the trust of the security, 

the safe guards, if you want to call it.  And in the guesthouse they 

get picked up and they take them to training camps.  Somebody who 

wants to do some R and R from the front, they can come to the 

guesthouse.  So it's kind of like a, you know, I don't want to call 

it a hotel, but this is the place where they live.  
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 Q [MR. MURPHY]:  Did the accused himself admit to staying at 

guesthouses and having contact with them?  
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 A [MR. ]:  Yes.  

 Q [MR. MURPHY]:  All right.  And are guesthouses and the 

operation of them integral to the success and operation of al Qaeda?  

 A [MR. ]:  Absolutely.  This is where people live and eat, 

and, you know, stay on their way in and out of Afghanistan or on the 

way in or out of the frontlines.   

 Q [MR. MURPHY]:  Let's now talk about Salim Hamdan's protective 

services to Usama bin Laden.  Did he talk to you about the make-up of 

convoys when he was transporting Usama bin Laden?  

 A [MR. ]:  Yes.  Usually, the convoy is minimal about 

three cars.  It can go all the way up to six or whatever, depending 

on the move and the distance and the threat level.   

 Q [MR. MURPHY]:  Did Usama bin Laden have a rule communicated to 

Salim Hamdan about long trips?  

 A [MR. ]:  Well, the longer the trip, the more cars there 

is, according to what Mr. Hamdan understood it to be.  

 Q [MR. MURPHY]:  Were there security measures for the convoys 

specifically involving windows?  

 A [MR. ]:  Yeah.  The windows are tinted windows.  The 

cars are low-key cars, just pickup trucks, no four-by-fours, no Land 

Cruisers, nothing like that.  Actually, Mr. Hamdan at one point, he 
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said--in I think one of the press conferences you see a Land Cruiser 

and where bin Laden is getting in and out of Land Cruisers.  And he 

said, "This Land Cruiser doesn't even belong.  We don't own it.  We 

borrowed it from somebody just so people can think, you know, he's in 

a Land Cruiser."  But his moves is basically in pickup trucks.  
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 Q [MR. MURPHY]:  Were radios used with the vehicles?  

 A [MR. ]:  Yes.  There was two-way radios.  However, 

again, only the trusted people can go on the radio.   

 Q [MR. MURPHY]:  What, if anything, did the accused say about 

keeping certain things in the trucks of the convoy vehicles?  

 A [MR. ]:  Well, they have RPGs, according to Mr. Hamdan, 

just especially with the follow cars.  Because if the attack--if the 

convoy was attacked, the guys with the RPGs can get engaged with 

attackers.   

 Q [MR. MURPHY]:  And was there a special role for the trail 

vehicle?  

 A [MR. ]:  There was.  This is a trail basically to get 

engaged with the attacker.  His role was not to get engaged with 

anyone; his role is just to take bin Laden to safety, and the other 

people will get engaged with the attackers.   

[END OF PAGE] 
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 Q [MR. MURPHY]:  All right.  I think you touched on them a 

little bit, but to highlight it, was the appearance of cars important 

in these convoys?  
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 A [MR. ]:  Yes.  Low key.  And pickup trucks that they can 

blend easily over there.  He said that the only time that they had 

like a four-by-four or Land Cruiser is when somebody from the Taliban 

was traveling with them.   

 Q [MR. MURPHY]:  For Usama bin Laden's ABC news conference, did 

the accused tell you what type of vehicle UBL was traveling in at 

that time?  

 A [MR. ]:  Hilux pickup truck.  

 Q [MR. MURPHY]:  He knew the exact make and model?  

 A [MR. ]:  I don't remember, but he knew.  

 Q [MR. MURPHY]:  But he reported the type of car.   

 A [MR. ]:  Hilux.  He said Hilux.  But I don't remember 

the year.  I don't remember if he even told me about the year.  

 Q [MR. MURPHY]:  All right.  Let's now turn to the topic of 

September 11th, 2001.  Prior, prior to September 11th, 2001, was 

there a luncheon at Al-Farouq camp?  And, if so, what was the purpose 

of the lunch?  

 A [MR. ]:  Yeah.  Mr. Hamdan stated that he witnessed a 

lunch at Al-Farouq camp, and it was to unify--formally unify Egyptian 

Islamic Jihad and al Qaeda into one organization.   
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 Q [MR. MURPHY]:  Was the event videotaped?  1 
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 A [MR. ]:  Yes.  

 Q [MR. MURPHY]:  Did the accused tell you about his reaction to 

the al Qaeda-EIJ merger?  

 A [MR. ]:  Well, it formed a new organization called Qaeda 

al-Jihad al-Islami, I believe.  And so there was--they took al Qaeda 

from the name of al Qaeda, Islam Jihad and Jihad Islami, and they put 

them together, you know, so it became Qaeda al-Jihad al-Islami.  And 

this is basically the organization that conducted 9/11.  Mr. Hamdan 

believed that this is a good thing because, you know, God is with 

those who unify their efforts, according to him.  And that was a good 

thing.  He viewed it as a good thing.  

 Q [MR. MURPHY]:  Did the accused tell you his view of the role 

of UBL after the merger of al Qaeda and EIJ?  

 A [MR. ]:  Mr. Hamdan's understanding, that UBL continued 

to be the head of the organization.  

 Q [MR. MURPHY]:  After the merger, did the accused comment to 

you on who UBL met with frequently?  

 A [MR. ]:  He frequently met with Dr. Ayman Zawahiri, who 

used to live in Kabul; however, he visited Kandahar on a regular 

basis.  
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 Q [MR. MURPHY]:  Could the accused even identify the type of 

vehicle that was driven by Dr. Zawahiri at that point?  
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 A [MR. ]:  I think it was a regular Toyota Corolla, I 

believe, or something like that.  

 Q [MR. MURPHY]:  All prior to September 11th, 2001, did the 

accused report to you what the accused heard Zawahiri say about 

America?  

 A [MR. ]:  Well, Mr. Zawahiri always talked about American 

arrogance, American meddling in Middle Eastern affairs, American 

support to Israel, a jihad against America.  The stuff that 

continuously Mr. Zawahiri and Mr. bin Laden talk about.  

 Q [MR. MURPHY]:  Did the accused comment to you on whether Dr. 

Zawahiri assisted UBL with any medical issues?  

 A [MR. ]:  Well, he actually specifically said that even 

though he was a doctor, he was not the doctor of the group.  However, 

if somebody is sick or if bin Laden has a medical question or any of 

the brothers have medical questions, Mr. Zawahiri was, you know, very 

approachable, and he can ask them--sorry.  If he's asked, he will 

respond.  

 Q [MR. MURPHY]:  Did the accused know who UBL was meeting with 

seven to ten days before September 11th?  

 A [MR. ]:  He noticed that Khalid Sheikh Mohammed and 

Khallad were frequently visiting bin Laden.  
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 Q [MR. MURPHY]:  Days before the terrorist attack of 9/11, did 

the accused tell you that UBL said something was about to happen?  
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 A [MR. ]:  Bin Laden told Mr. Hamdan that an operation was 

on its way, and they need to evacuate and get out.  

 CTC [MR. MURPHY]:  All right.   

  May I have one moment, Your Honor? 

 MJ [CAPT ALLRED]:  Um-hmm. 

 Q [MR. MURPHY]:  Was the accused aware that an operation, as 

you've previously defined that term, was about to happen, and that 

the operation was directed by Usama bin Laden?  

 A [MR. ]:  Mr. bin Laden told him that there was something 

happening and they need to evacuate, to have a long trip.  

 Q [MR. MURPHY]:  What, if anything, did the accused tell you 

about the need for UBL, the accused, and UBL's followers to evacuate 

Kandahar shortly before 9/11?  

 A [MR. ]:  Well, Mr. bin Laden told him to get ready, 

there's something on the way.  And they evacuated indeed.  And it was 

also a low-key convoy, where the accused had drove Mr. bin Laden and 

his son Ughman, bin Laden's son Ughman in the car.  Those are the 

only two people who were with him in the car.  And the convoy 

included a lot of the other bodyguards, and they headed towards 

Kabul.   
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 Q [MR. MURPHY]:  Specifically, was this convoy organized with 

the help of the accused before 9/11?  
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 A [MR. ]:  Yes.  You know, he's part of the--that's part 

of his role.  

 Q [MR. MURPHY]:  Who of significance was transported in this 

convoy at this time?  

 A [MR. ]:  Usama bin Laden and his son Ughman.  

 Q [MR. MURPHY]:  Ughman is the name of his son?  

 A [MR. ]:  Bin Laden's son.  Yes.  

 Q [MR. MURPHY]:  Bin Laden's son.  Did Salim Hamdan tell you he 

saw Ughman, the son of UBL, do something inside the convoy?  

 A [MR. ]:  He had a bag, it looks like a laptop bag, and 

it was full of something.  But Mr. Hamdan assumed that it's money, 

because he saw Ughman reach into it on occasions and getting money 

out of it.  

 Q [MR. MURPHY]:  Where did the convoy go days before September 

11th?  

 A [MR. ]:  It went all the way to Kabul.  

 Q [MR. MURPHY]:  Was there someone of significance already in 

Kabul when the convoy arrived?  

 A [MR. ]:  Yes.  Ayman Zawahiri was in Kabul, Mohammed 

Salah, the guy we spoke about before, was in Kabul.  Khalid Sheikh 

Mohammed was in Kabul.  
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 Q [MR. MURPHY]:  Two or three days before September 11th, what 

did the convoy do, and what did UBL and his followers do?  
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 A [MR. ]:  Well, first, upon arriving to Kabul, bin Laden 

went to Mohammed Salah's house and he stayed at Mohammed Salah's 

house.  The next day there was a funeral for one of the Arabs who was 

killed on the frontlines against the Northern Alliance, so they went 

to the funeral.  And then they were in between Kabul, Khost, 

Jalalabad, Loger, continuously moving, bin Laden telling them last 

minute where to go.  Sometimes in the middle of the road he says, 

just like, "Stop here."  And they came and in the middle of nowhere.  

But that's the movement at the time.  

 Q [MR. MURPHY]:  In these travels, did they go to somewhere 

where al Qaeda structures were significant and were seen?  

 A [MR. ]:  Yes.  Absolutely.  In Jalalabad you have 

Jihadwal.  You have Loger with tunnels and al Qaeda caves and 

tunnels, facilities.  Guesthouses in Kabul.  You have main guesthouse 

for al Qaeda, you have houses of al Qaeda leadership over there.  So 

they always had places and al Qaeda structures or facilities that 

they visited on their moves.  

 Q [MR. MURPHY]:  After 9/11, did Salim Hamdan tell you about 

UBL's reaction to the terrorist attack of 9/11?  

 A [MR. ]:  Bin Laden was happy about the results.  And he 

heard bin Laden saying that he didn't expect the operation--something 
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to the extent that it's that successful.  He only thought about 1,000 

to 1,500 people will perish, but he was happy with the results.  
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 Q [MR. MURPHY]:  And this accused heard UBL say he was happy 

with the results, and that UBL said it killed far more people than 

UBL expected?  

 A [MR. ]:  Yes, sir.  

 Q [MR. MURPHY]:  And did this accused abandon al Qaeda at that 

point?  

 A [MR. ]:  No.  

 Q [MR. MURPHY]:  Did he walk away?  

 A [MR. ]:  No.  

 Q [MR. MURPHY]:  Did he continue to assist Usama bin Laden and 

al Qaeda?  

 A [MR. ]:  Yes.  

 Q [MR. MURPHY]:  Now, you've already defined the name or one of 

the names of an individual, and I want to return to him.  That's 

Mukhtar.  He is better known as what other name?  

 A [MR. ]:  Well, publicly in the media they know him as 

KSM, Khalid Sheikh Mohammed aka Mukhtar.   

 Q [MR. MURPHY]:  Okay.  Following the attacks of 9/11, did Salim 

Hamdan report to you that Usama bin Laden met with Mukhtar or KSM?  

 A [MR. ]:  Well, the day of the 9/11 attack, Mr. Hamdan 

was in Kabul with bin Laden, and he doesn't recall if he was in the 
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guesthouse or he was in the market.  But when he heard about the 

operation, he went straight to Mohammed Salah's house where bin Laden 

was there.   
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  When he was in Mohammed Salah's house, Khalid Sheikh 

Mohammed, Mukhtar, came over.  Also, Ayman Zawahiri was there.  And 

Salman Abu Ghaith, a Kuwaiti guy who appeared in many of the videos 

after 9/11 with Usama bin Laden as the spokesperson for al Qaeda, he 

was also there, among other bodyguards and al Qaeda individuals.   

They had a meeting, where KSM, Mukhtar, had the photos of the 

hijackers and the people who did the operation.  However, Mr. Hamdan 

said that was published in some newspaper, so he had these photos.  

He said that---- 

 Q [MR. MURPHY]:  And the "he" we're talking about here is?  

 A [MR. ]:  The hijackers.  The people who hijacked—that 

were responsible for the 9/11 attack.  

 Q [MR. MURPHY]:  Okay.   

 A [MR. ]:  He said that---- 

 Q [MR. MURPHY]:  "He" said that.  That's what I'm getting at.   

 A [MR. ]:  Right.  

 Q [MR. MURPHY]:  You're referring to who is talking?  

 A [MR. ]:  I'm talking about Mr. Hamdan telling me about 

an event that he witnessed in Mohammed Salah's house with bin Laden, 

Khalid Sheikh Mohammed, Salman Abu Ghaith, Zawahiri, among other al 
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Qaeda associates, the bodyguards of Usama bin Laden who were with him 

at Mohammed Salah's house.   

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

  So Khalid Sheikh Mohammed gave an operational brief to bin 

Laden about the operation, telling him that the plan was to have 

these planes hit 15 to 20 minutes from each other, one after the 

other.  Bin Laden--according to Mr. Hamdan, bin Laden knew the guys 

who did it.  He spoke highly of them.  He praised them and their 

courage, and he asked God to accept them as martyrs.  And then he 

said, "May God reward Mukhtar for his good work."  And he later told 

Mukhtar to go down to Kandahar and meet with Abu Hafs Al-Masri.  

 Q [MR. MURPHY]:  And these are all things that Salim Hamdan told 

you that he saw and heard the top leaders of al Qaeda say?  

 A [MR. ]:  Yes, sir.  

 Q [MR. MURPHY]:  Also, did Salim Hamdan tell you what he learned 

about the fate or possible fate of the aircraft that crashed in 

Pennsylvania?  

 A [MR. ]:  Yes, sir.   

 Q [MR. MURPHY]:  Please tell us about that.   

 A [MR. ]:  After that, he was driving Usama bin Laden, 

this is at the time when they were moving from one location to 

another.  And Ayman Zawahiri and bin Laden were in the car with him 

in the back seat and he was driving, and they were looking at some 

kind of magazine that had the routes of the different flight 
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patterns.  And he heard them talking.  He heard bin Laden telling 

Zawahiri, if I recall correctly, if they didn't shoot that fourth 

plane, it could have hit the dome.   
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 Q [MR. MURPHY]:  It could have hit the dome, was the phrase?  

 A [MR. ]:  Yes, sir.  

 Q [MR. MURPHY]:  As an investigator, did that have some meaning 

to you about its possible targeting?  

 A [MR. ]:  I assumed either Congress or the White House.  

Mr. Hamdan said that he did not know what did they mean by "the 

dome," but he thinks that any building that the plane was--has to hit 

or was going to hit, the fourth plane, has a dome on the top.   

 Q [MR. MURPHY]:  At this time, did the accused talk about 

evacuating his wife?  

 A [MR. ]:  Yes.  At the time, he asked Usama bin Laden if 

he can go and attend to his wife, because his wife was pregnant, 

she's sick, and she has a little daughter.  And they were evacuating 

the families from Kandahar to Pakistan, so he asked Mr. bin Laden if 

he can go down to Kandahar and help with the evacuations of the 

families because of his wife.  

 Q [MR. MURPHY]:  He was concerned about those families?  

 A [MR. ]:  Absolutely.  He's definitely very concerned 

about his own family, too.  
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 Q [MR. MURPHY]:  Did the accused talk about his concern about 

UBL and his safety following the events of 9/11?  
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 A [MR. ]:  Well, definitely.  When he came down to 

Kandahar, he met with Saif Al-Adel, and Saif Al-Adel was surprised to 

see Mr. Hamdan.  He asked, you know, "What happened?  Why did you 

leave the Sheikh?"  And he told him.  So he was just with Saif 

Al-Adel in Kandahar.  And at one point they heard that Kabul fell out 

of the hands of the Taliban and al Qaeda, so he went to Saif Al-Adel 

and he was concerned about bin Laden.  And Saif Al-Adel told him, no, 

told him everybody is okay; the Sheikh, his sons and the bodyguards, 

all of them were able to evacuate Kabul and they went towards 

Jalalabad.   

 Q [MR. MURPHY]:  All right.  Now, I want to focus on that point.  

What, if anything, did the accused learn about Saif Al-Adel and 

specifically in relation to al Qaeda cells or al Qaeda fighters? 

 A [MR. ]:  Well, at that time, they were anticipating an 

attack on Kandahar, also.  

 Q [MR. MURPHY]:  Al Qaeda was?  

 A [MR. ]:  Al Qaeda was anticipating a U.S. and Afghani 

attack with allies in Afghanistan on al Qaeda--on Kandahar.  Saif 

Al-Adel was helping the Taliban to defend the city, and he was 

putting two specific--he was trying to enforce al Qaeda cells on two 

different fronts, the one towards Herat, I believe, and the one 
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towards Kabul.  Herat and Kabul.  And also, he was putting al Qaeda 

cells inside the city and on the outskirts of the city, so he was 

busy putting all these things together.  
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 Q [MR. MURPHY]:  Let's turn now to the topic of Salim Hamdan's 

arrest.  Did you talk to him about his capture?  

 A [MR. ]:  He stated that he went to--he borrowed a car 

from Abu Uzair Jazarawi, he's another al Qaeda facilitator, to take 

the families.  He took his family with I think the family of another 

al Qaeda member.  His name is Abd al-Marishani to Pakistan.  And in 

Pakistan, he left the families over there and he came back.  On his 

way back, he was picked up by Afghanis who later gave him to the 

United States.   

 Q [MR. MURPHY]:  Did he ever admit to you about transporting SA 

missile systems?  

 A [MR. ]:  No.  

 Q [MR. MURPHY]:  Did he ever say anything about how he obtained 

them?  

 A [MR. ]:  No.  

 Q [MR. MURPHY]:  Or who he specifically was going to deliver 

them to?  

 A [MR. ]:  No.  The first time I saw the SA missiles was 

when I came here two days ago.  No.  

  2179



  

 Q [MR. MURPHY]:  And what the usual route of bringing SA-7 

missiles in to Takteh-Pol would have been?  
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 A [MR. ]:  No.  

 Q [MR. MURPHY]:  That could have been useful operational 

information, especially if it was learned early on.  Isn't that 

right?  

 A [MR. ]:  I assume.  Yes.  

 Q [MR. MURPHY]:  And he never even told you about that?  

 A [MR. ]:  No.  

 Q [MR. MURPHY]:  All right.  Let's turn now to something that is 

referred to generally, is the Eid Al-Fitr video.  You're familiar 

with the video that's been referenced by that name.   

 A [MR. ]:  Yes.  

 Q [MR. MURPHY]:  Is that right?  

 A [MR. ]:  Yes.   

 Q [MR. MURPHY]:  And as part of your assignment to investigate 

al Qaeda and this accused, have you watched this video and studied it 

for its law enforcement benefit?  

 A [MR. ]:  I did.  Actually, my main reason to study the 

video was the USS COLE attack, because the whole video al Qaeda 

produced in the aftermath of the USS COLE attack was basically the 

outline of the speech bin Laden gave in an Eid Al-Fitr speech.  
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 Q [MR. MURPHY]:  Based on your own personal knowledge and 

pursuant to your duties as an FBI agent, did you review the content 

of this video, and are you able to identify specifically, based on 

your own knowledge, certain people who appear in that video?  
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 A [MR. ]:  Yes.  

 Q [MR. MURPHY]:  All right.  You've also seen frozen images of 

that video.  Is that right?  

 A [MR. ]:  Yes.  

 CTC [MR. MURPHY]:  All right.  Your Honor, the government has 

three exhibits that it would offer to show to the Court first.  These 

are stills from the video that was played at the December 

jurisdictional hearing.  I believe our next exhibit number is 24.  I 

would offer these as 24, 25, and 26, and ask that they be shown to 

the Military Judge at this time.   

 MJ [CAPT ALLRED]:  Okay.  That lookS like three of the same 

picture, to me.  Are they slightly different?   

 CTC [MR. MURPHY]:  They are close in time.  They are slight time 

interval differences, for very slight movements.  

 MJ [CAPT ALLRED]:  You want to show these to the witness then?   

 CTC [MR. MURPHY]:  Yes.  I would show this to the witness.  Why 

don't we start with 24?   
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 Q [MR. MURPHY]:  Are you able to identify 24 and recognize 

individuals depicted in the picture?  
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 A [MR. ]:  Yes.  I have actually---- 

 Q [MR. MURPHY]:  Actually, before you do---- 

 A [MR. ]:  I have some kind of square on my screen.   

 CTC [MR. MURPHY]:  Your Honor, if I can approach, I know how to 

eliminate that.   

 MJ [CAPT ALLRED]:  You may.   

 CTC [MR. MURPHY]:  Your Honor, the witness has asked if he could 

take a break.   

 MJ [CAPT ALLRED]:  Sure.  I think it's a good time.   

 CDC [MR. SCHNEIDER]:  There's a precedent for that, Your Honor.  

No objection here.   

 MJ [CAPT ALLRED]:  Okay.  Why don't we take a recess for 15 

minutes, until 10:00, and reassemble in the courtroom.   

 WIT [MR. ]:  Thank you, sir.   

[The military commission recessed at 0947, 23 July 2008.] 

[The R.M.C. 803 session was called to order at 1007, 23 July 2008.] 

 MJ [CAPT ALLRED]:  Court is called to order.  

 CTC [MR. MURPHY]:  I'm sorry, Your Honor.  I thought we were on 

the record.   

  There were two hearsay objections that the defense raised 

that you overruled; government stated its reasons for those  
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particular issues.  1 
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 MJ [CAPT ALLRED]:  Go ahead.  

 CTC [MR. MURPHY]:  And the Court provided limiting instructions.   

I just wanted the record to be clear that the defense is free to 

object--continue to object when it feels appropriate, as you said, 

and that the limiting instructions were to those questions, not to 

the totality of the testimony.  And certainly the government is 

prepared to offer the relevant exception for this witness should that 

issue come up again.   

 MJ [CAPT ALLRED]:  That's my understanding.  Is that your 

understanding?  There was a period there where there were a lot of 

who told you what and what did you do then.  That's the portion I 

think the instruction applied to.  But---- 

 CDC [MR. SCHNEIDER]:  Well, my understanding was that the 

instruction applied to testimony that was related by this witness 

based on what he heard Mr. Hamdan say about what others told him.  

For the same reasons you gave that instruction as to those two 

questions, I thought you had given an instruction that the members 

could reasonably understand to apply to those similar testimony.   

  I'm happy to object every single question, but I don't 

think it makes for an efficient proceeding, and that was not what I 

understood you to be suggesting.   
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 MJ [CAPT ALLRED]:  Well, I guess I wasn't.  I like your 

approach.  But, as a matter of fact, I suspect that--well, you may be 

covering some of this information on your cross-examination, anyway, 

I don't know.  But if there's something you're particularly sensitive 

about being sure the record is clear that this is not admitted as 

hearsay, please make a separate objection.   
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 CTC [MR. MURPHY]:  Let me be sure that the record is clear that 

the defense was invited to continue to make objections as they saw 

fit.   

 CDC [MR. SCHNEIDER]:  I think it's---- 

 CTC [MR. MURPHY]:  And that the limiting instruction was not to 

the totality of the testimony.  I certainly don't think Mr. Schneider 

feels confined in making objections to---- 

 CDC [MR. SCHNEIDER]:  No, I don't feel confined.  I feel a 

little bit like the issue has been clarified and your understanding 

at the time the questions kept coming rather than at the recess.  But 

that's my problem, not yours.   

 MJ [CAPT ALLRED]:  Okay.  Why don't we continue with the 

testimony and we'll see.  You know, my sense is that I gave the 

members a pretty clear blanket instruction; that if Mr. Hamdan told 

the witness that he had heard something from somebody else and that 

he therefore did something, that that wasn't hearsay because it 

wasn't offered to prove the truth of what the other person told him; 
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it was merely offered to show the basis for his further action.  

Therefore, there's no hearsay had been admitted so far.  Everything's 

either an admission of the accused or not offered for the truth of 

the matter.  So I was comfortable with that understanding.  
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 CDC [MR. SCHNEIDER]:  And that is my understanding, that it had 

a blanket effect.   

 CTC [MR. MURPHY]:  And we're prepared to answer any objection at 

any time, and may have different reasons for arguing the 

admissibility of statements depending on the type of objection we 

receive.   

 MJ [CAPT ALLRED]:  Fair enough.   

  Let's ask the members to come back in the courtroom.   

[The R.M.C. 803 session terminated and the military commission began 

at 1011, 23 July 2008.] 

 BAILLIF:  All rise.  

[All persons did as directed and the members entered the courtroom.]  

 MJ [CAPT ALLRED]:  Members, please be seated.  Counsel and the 

gallery, please be seated [all persons did as directed].   

  Mr. , you may also be seated, it looks like.   

 WIT [MR. ]:  Thank you, sir.   

 MJ [CAPT ALLRED]:  All right.  Please continue your examination.   

 CTC [MR. MURPHY]:  Thank you, Your Honor.  
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  We were at the point where we were showing what's been 

marked as Government Exhibit 24, 25, and 26 to the witness that had 

previously been shown to the military judge.  
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CONTINUE DIRECT EXAMINATION 

Questions by the civilian trial counsel: 

 Q [MR. MURPHY]:  I just want to ask if you can--I will get into 

the details in a moment, but I'll just ask if you can recognize this 

image and identify certain persons in these images.  And when you've 

seen all three, please let me know.   

  A [MR. ]:  There is----  

 CDC [MR. SCHNEIDER]:  I think that's a yes or no question.  I 

will sit back down.   

 Q [MR. MURPHY]:  You have seen all three?  

 A [MR. ]:  Yes.  

 Q [MR. MURPHY]:  All right.  Let's turn to the very first 

picture marked as Government Exhibit 24 for identification.  Is there 

a box appearing on your screen?  

 A [MR. ]:  Yes.  

 CTC [MR. MURPHY]:  Your Honor, I've learned how to do that.  

Could I show the witness, so it will not appear---- 

 MJ [CAPT ALLRED]:  Yes.  Sergeant Gibbs, can you come up and 

show me how to make this box go away from my screen as well?   
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 Q [MR. MURPHY]:  All right.  Let's turn first to Government 

Exhibit 24 for identification.  Do you recognize that image?  
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 A [MR. ]:  Yes.  

 Q [MR. MURPHY]:  Is that a still image from the Al-Fitr video?  

 A [MR. ]:  Yes.  

 Q [MR. MURPHY]:  And do you recognize, based on your own 

personal experience, individuals in that image?  

 A [MR. ]:  Yes.   

 Q [MR. MURPHY]:  And if you would go ahead and circle---- 

 CTC [MR. MURPHY]:  And, Your Honor, I would ask if we could 

display the---- 

 MJ [CAPT ALLRED]:  Okay.  Is this admitted without objection?   

 CDC [MR. SCHNEIDER]:  No.  I don't think it's been offered yet.  

 CTC [MR. MURPHY]:  I have not offered it yet.  In fact, let me 

formally offer 24, 25, and 26 at this point.   

 CDC [MR. SCHNEIDER]:  And let me formally ask a few questions in 

aid of a potential objection.  

 MJ [CAPT ALLRED]:  You may.  

Questions by the civilian defense counsel: 

 Q [MR. SCHNEIDER]:  If I may.   

  I'm working without notes, Mr. .  How are you? 

 A [MR. ]:  Me, too.  Thanks.   
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 Q [MR. SCHNEIDER]:  I need to ask you a few questions about the 

photograph that you see on your screen, just to determine the 

circumstances and whether it accurately depicts what you're seeing 

now.   

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

 A [MR. ]:  Yes, sir.  

 Q [MR. SCHNEIDER]:  Can you tell me, first of all, did you 

personally take this photo?  

 A [MR. ]:  No.  

 Q [MR. SCHNEIDER]:  Were you personally present the day that it 

was taken?  

 A [MR. :  No.  

 Q [MR. SCHNEIDER]:  Were you able to observe in any way what was 

happening that day, when the picture was taken?  

 A [MR. ]:  No.  

 Q [MR. SCHNEIDER]:  Who took the picture?  

 A [MR. ]:  Some al Qaeda member from the media committee.  

We have a couple of names, but I personally didn't follow up after I 

left the government.  

 Q [MR. SCHNEIDER]:  You have no idea?  

 A [MR. ]:  No, I don't.  

[END OF PAGE] 
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 Q [MR. SCHNEIDER]:  Do you know the circumstances as to what was 

going on when whoever that unknown person is took the photograph?  
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 A [MR. ]:  It was an event.  From watching the video, it 

was Eid al-Fitr holiday.  And usually there's a speech, and bin Laden 

was giving a speech.  That's I think around the 2000--January of 

2000, November of 2000, something around that time period.  

 Q [MR. SCHNEIDER]:  When you---- 

 A [MR. ]:  We knew about the event, but I'm not familiar 

who took it.  No.  

 Q [MR. SCHNEIDER]:  Personal knowledge?  You weren't there.  

Were you?  

 A [MR. ]:  No, I wasn't there.  

 Q [MR. SCHNEIDER]:  And what was the precise date again?  

 A [MR. ]:  It is in the year of 2000.  The beginning of 

the year 2000.  

 Q [MR. SCHNEIDER]:  I would like to ask you the lesser known 

question.  Do you see an individual at the bottom center of the 

photograph?  

 A [MR. ]:  I see a lot of them.  The center.  Yeah, I see 

a little kid.  A little kid.  

 Q [MR. SCHNEIDER]:  A little kid?  

 A [MR. ]:  Yes.  
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 Q [MR. SCHNEIDER]:  Can you shed any further light, based on 

your own personal knowledge, as to whether this--what the 

circumstances were--let me ask you this.  Do you know what location 

this was?  
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 A [MR. ]:  Yeah.  Tarnak Farms. 

 Q [MR. SCHNEIDER]:  This photograph?  

 A [MR. ]:  Tarnak Farms.  

 Q [MR. SCHNEIDER]:  You recognize it from this photo?  

 A [MR. ]:  We recognize it, not from this photo, from the 

whole video.   

 Q [MR. SCHNEIDER]:  Can you shed any further light, based on 

your own personal knowledge, as to the circumstances that were 

occurring that day based on what you heard or saw that day?  

 A [MR. ]:  A celebration.  Celebration for Eid, religious 

holiday.  

 Q [MR. SCHNEIDER]:  Based on what you heard or saw the day the 

photograph was taken?  

 A [MR. ]:  No.  Based on the videotape itself.  I mean, I 

didn't see bin Laden declaring jihad on America, but I know he did.   

 CDC [MR. SCHNEIDER]:  Authenticity.  

 CTC [MR. MURPHY]:  Your Honor, the government believes it has 

satisfied its burden or will satisfy its burden under RMC 901, in 

which it is the Military Judge determined, if the Military Judge 
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determines there's sufficient basis to find that the evidence is what 

it's claimed to be.  And we are doing that through a key investigator 

who is thoroughly familiar with al Qaeda.  And also, the Military 

Judge instructs the members that they may consider any issue as to 

authentication or identification as evidence in determining its 

weight but not its admissibility.  
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 CDC [MR. SCHNEIDER]:  I realize that's a new set of rules.   

 MJ [CAPT ALLRED]:  No.  That's the same rule that applies in 

general courts-martial.  An item is considered to be authenticated 

when sufficient evidence has been introduced to support a finding 

that it is what it purports to be, Rule 901 in the Manual For 

Courts-Martial.  I will overrule your authenticity objection on that 

basis. 

Questions by the civilian trial counsel: 

 Q [MR. MURPHY]:  Agent , we're looking now at the first 

photo---- 

 A [MR. ]:  Former Agent .   

 Q [MR. MURPHY]:  Right.  I apologize.  We are looking at the 

first photo of Government Exhibit 24.  I formally offered all three 

into evidence.  Do you recognize---- 

 MJ [CAPT ALLRED]:  And, for the record, all three are admitted 

then over the objection, authenticity objection of the defense.  
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 CDC [MR. SCHNEIDER]:  For the objection, the record went to all 

three, so I didn't intend to repeat it for the other two.   
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 CTC [MR. MURPHY]:  All right.  And if you could display it on 

the large projection behind the witness.   

 Q [MR. MURPHY]:  Mr. , do you recognize, based on your 

experience as a former FBI agent and investigator in this case, the 

images of certain individuals depicted in this image?  

 A [MR. ]:  Yes.  The individual who is sitting with an 

AK-47.  

 Q [MR. MURPHY]:  Could you go ahead and actually circle on the 

screen?  

 A [MR. ]:  With my finger, it can work?   

 Q [MR. MURPHY]:  With your finger.   

 A [MR. ]:  Okay.   

 Q [MR. MURPHY]:  That will be helpful.   

 A [MR. ]:  This--I can draw a better circle.  

 Q [MR. MURPHY]:  That's fine.   

 MJ [CAPT ALLRED]:  Can we make that circle go away and give him 

another shot at it?   

 A [MR. ]:  I will put this one. 

 Q [MR. MURPHY]:  An arrow will be fine.   

 A [MR. ]:  This individual--you cannot see his face in 

this picture, but from the video it's Usama bin Laden.  And the 
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person, from the people that I recognize for sure from this picture, 

this individual here is Abdulla Tabarek aka Abu Assim Al-Maghribi, 

the person we spoke about yesterday in the security detachment unit, 

close friends with Usama bin Laden.  He's a Moroccan.  He has been 

with bin Laden since the Soviet Jihad.  He went with him to Sudan, 

came back with him in 1996 to Afghanistan.  And, actually, he's an 

individual that Mr. Hamdan stated to me that he is with them--he is 

with them in the detachment guard unit.  And he is the oldest guy, so 

they give him the respect as being the oldest individual.   
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  This guy here is Mr. Hamdan, and we see him behind Mr. 

Usama--the person who is carrying the radio is Mr. Hamdan.  

 Q [MR. MURPHY]:  Now, I want to emphasize that point, Mr. 

.  You've testified that Salim Hamdan in that image is carrying 

a radio.   

 A [MR. ]:  Yeah.  The other images you can see it, too.  A 

walkie-talkie.  

 Q [MR. MURPHY]:  What's the significance within al Qaeda of 

someone literally feet away from Usama bin Laden carrying a radio?  

 A [MR. ]:  That's an indication of trust, definitely.  I 

mean, as he mentioned before, only trusted people can be on the radio 

in the convoy, and we know how much Usama bin Laden is very sensitive 

around--electronics around him.  So.   
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 Q [MR. MURPHY]:  All right.  Anything else of significance on 

this image?  
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 A [MR. ]:  From this image--you know, I can give you ideas 

who might this guy be or this guy be, but I really cannot be 100 

percent sure.  

 Q [MR. MURPHY]:  Right.  And I'm not going to ask you to 

speculate.   

 CTC [MR. MURPHY]:  Your Honor, with the arrows in the place, I 

would ask that this be sub-exhibit marked Government 24 Alpha and 

admitted.  I hope he captured it.  Didn't?  Maybe we can just put the 

arrows back on so we can photograph it for the record of the three 

individuals who were identified.  Okay.  And if we can capture this 

as a sub-exhibit marked 24 Alpha.   

  And now if let's move to the next picture, which is also in 

sequence with the Al-Fitr video.  If we could go to image 25.   

 Q [MR. MURPHY]:  Now, is this also an image from the Al-Fitr 

video?  

 A [MR. :  Yes, sir.  

 Q [MR. MURPHY]:  Slight difference in time, a little different 

perspective?  

 A [MR. ]:  Just a couple of seconds later.  
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 Q [MR. MURPHY]:  Are you able, based on your own personal 

experience, to identify individuals in that image?  
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 A [MR. ]:  Yes, sir.  

 Q [MR. MURPHY]:  And could you explain that to us?  

 A [MR. ]:  Usama bin Laden.  I'm sorry, my screen just---- 

 Q [MR. MURPHY]:  You've got the arrow in there.   

 A [MR. ]:  And this is Mr. Hamdan.   

 Q [MR. MURPHY]:  All right.   

 A [MR. ]:  And this is Mr. Nassir Al-Bahri, I believe, Abu 

Jandal.   

 Q [MR. MURPHY]:  Okay.  With the image of Salim Hamdan, do you 

see other things in his possession in that image?  

 A [MR. ]:  He's wearing the traditional dagger.  But 

that's normal.  Everyone in Yemen wears the dagger.  It's 

traditional, it's part of their clothing, costumery, dagger, 

especially in an event like this, celebration.  He's carrying what 

appears to be some kind of like a bisht.  A bisht is a thing that 

they carry over the thawb.  They put over the thawb.  It looks like 

it.   

  AK-47 here.  Still the radio here.  And, actually, Mr. 

Hamdan--Mr. Jandal, Abu Jandal, who Nassir Al-Bahri, this is his 

brother-in-law, he's also carrying, as you see, the dagger here, the 

customary dagger.  
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 Q [MR. MURPHY]:  All right.  So in these two images, we have 

seen Salim Hamdan with both the radio and the firearm.   
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 A [MR. ]:  Yes, sir.  

 Q [MR. MURPHY]:  In relation to the firearm, what does it mean 

when someone's permitted to carry a firearm literally feet away from 

Usama bin Laden?  

 A [MR. ]:  This is, you know, definitely something of 

trust.  

 CTC [MR. MURPHY]:  I would ask that this image with the arrows 

be captured as sub-exhibit 25 Alpha.  And when the technician has it, 

we're ready to move on.  

 CDC [MR. SCHNEIDER]:  May I ask for clarification?  Captured, or 

offered into evidence?   

 CTC [MR. MURPHY]:  I would ask---- 

 MJ [CAPT ALLRED]:  Well, the three principle exhibits have been 

offered.   

 CTC [MR. MURPHY]:  Correct. 

 MJ [CAPT ALLRED]:  And she's just recording the locations with 

the arrows independent of the principle exhibit.   

 CDC [MR. SCHNEIDER]:  And I have no objection to the arrows and 

the admissibility of those three captured images with the arrows, 

other than what I've previously stated, which I won't repeat.  

 MJ [CAPT ALLRED]:  Very good.  
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 CTC [MR. MURPHY]:  And it is the intent of the government at the 

end to introduce all the annotated sub-exhibits.  
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 MJ [CAPT ALLRED]:  Very good.   

 CTC [MR. MURPHY]:  All right.  If we could remove the arrows and 

go on to the third image identified as Government Exhibit 26.  And my 

process of eliminating the arrows is not--there we go. 

 Q [MR. MURPHY]:  All right.  Do you recognize this image?  

 A [MR. ]:  It's a still from the same video.  

 Q [MR. MURPHY]:  All right.  Seconds later.  Is that correct?  

 A [MR. ]:  I guess so.  Or--I think seconds before, I 

believe.  

 Q [MR. MURPHY]:  And, again, do you recognize the individuals in 

this?  

 A [MR. ]:  This is Mr. Hamdan, Abu Jandal, Tabarek.  And 

this is Mr. Bin Laden.  

 CTC [MR. MURPHY]:  All right.  Your Honor, I would offer this as 

Exhibit 26 Alpha, and now offer all three sub-exhibits at this time.   

 Q [MR. MURPHY]:  You have seen, Mr. , the entire video 

clip that we've identified as the Eid Al-Fitr video.  Is that right?  

 A [MR. ]:  Yes, sir.   

 CTC [MR. MURPHY]:  Your Honor, the video itself is short.  It's 

about four and a half minutes.  And I would propose that we play it 
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at this time so that we can see the continuous movement.  This 

represents the three snapshots from that.   
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 MJ [CAPT ALLRED]:  Very well.  Is there any sound?   

 CTC [MR. MURPHY]:  There's no sound, Your Honor.  I would offer 

that as Government Exhibit 27 at this time. 

 MJ [CAPT ALLRED]:  Okay.  Well, Mr. Schneider is consulting, so 

let's see if he has an objection.   

 CDC [MR. SCHNEIDER]:  One question for the witness.  

Question by the civilian defense counsel:   

 Q [MR. SCHNEIDER]:  Is what we're about to see, based on what 

you know, the exact condition in which it was first received?  

 A [MR. ]:  No.  I don't know.   

 Q [MR. SCHNEIDER]:  You don't know whether it's been spliced in 

the middle?  

 A [MR. ]:  I don't know.  I mean, the video is way more 

than four minutes.  There's a speech.  So I really don't know.  And, 

actually, the video--the clip that you're going to see is just 

concerning Mr. Hamdan.  If you continue watching the video, there's 

two of the hijackers of 9/11 giving their wills.  

 CDC [MR. SCHNEIDER]:  Objection, Your Honor.  Move to strike.   

 MJ [CAPT ALLRED]:  Okay.  Members, please disregard that last 

comment about the 9/11 hijackers.   
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 WIT [MR. ]:  I'm sorry.  I was just explaining the whole 

video.  
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 CDC [MR. SCHNEIDER]:  So it's not only that entity.  There's 

many different things in that video that are covered. 

 CTC [MR. MURPHY]:  Your Honor, I would just state for the record 

the question in light of the answer so the government does not 

believe it's objectionable.  

 MJ [CAPT ALLRED]:  Okay.  Do you have an objection to the video?   

 CDC [MR. SCHNEIDER]:  No.  Not if it goes only up to this part.   

 MJ [CAPT ALLRED]:  Fair enough.  This is the portion of the 

video that shows Mr. Hamdan---- 

 CDC [MR. SCHNEIDER]:  Excuse me.  I have no objection other than 

what I've already raised and what you've already ruled.   

 MJ [CAPT ALLRED]:  Very good.   

 CTC [MR. MURPHY]:  And I would add, the defense has had an 

opportunity to review this, and it's been previously admitted in 

other proceedings.   

  All right.   

 MJ [CAPT ALLRED]:  Okay.  Prosecution Exhibit 27, then, the 

four-minute video is admitted over the defense objection of 

authenticity.  You may show it to the members.   
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Questions by the civilian trial counsel: 1 
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 Q [MR. MURPHY]:  Mr. , I showed you the stills so we could 

focus.  But if you could narrate for us what we're observing as the 

video is played.   

 A [MR. ]:  I will try.   

[PE 27 was played for the members.]  

 Q [MR. MURPHY]:  If we could remove the arrows, Your Honor.  

Thank you.   

  Who do we see there?  

 A [MR. ]:  I don't see it.  I don't have it on my screen, 

sir.  

 Q [MR. MURPHY]:  All right.   

 A [MR. ]:  Now, I do.  

 Q [MR. MURPHY]:  Can we start again?  Because the very beginning 

is important.   

 A [MR. ]:  Yes.  

 Q [MR. MURPHY]:  Do you see it now?  

 A [MR. ]:  Yes.  We see bin Laden walking, bodyguards 

around him.  Tabarek, Abu Hafs Al-Habib.  Mr.--this one.   

 Q [MR. MURPHY]:  This is a much clearer image of UBL than the 

stills.  Right?  

 A [MR. ]:  Yes.  And then you have this is Tabarek again 

walking with him, some individual giving him a glass of water.  Mr. 
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Hamdan in the back here.  1 
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 Q [MR. MURPHY]:  With the radio?  

 A [MR. ]:  With the radio.  Yes.  Mr. Jandal here.  Nassir 

Al-Bahri.  Tabarek again.  So here you see Abu Jandal, Abu Assim.  

This is Saif--no, I thought it was.  I don't know.  I couldn't 

recognize him very well.   

  This is Saif Al-Adel.   

 Q [MR. MURPHY]:  That close-up?  

 A [MR. ]:  Yeah.  Saif Al-Adel, who is the head of the 

security committee, person who is indicted for East Africa.   

Now, this is bin Laden's speech has started.  You see it's January 1 

of 2000.  I thought it was the beginning of 2000.  So it's January 

1st--January 8th, of 2000.  I'm sorry.  

 Q [MR. MURPHY]:  All right.  As part of your investigation of al 

Qaeda, have you also viewed a second video referred to generally as 

the CNN video?  

 A [MR. ]:  Yes.   

 Q [MR. MURPHY]:  And, specifically, have you looked at still 

images from the CNN video?  

 A [MR. ]:  Yes.  

[END OF PAGE] 
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 Q [MR. MURPHY]:  Are you able, based on your experience and as a 

former FBI investigating this case, personally, identify certain 

individuals depicted on that video and on stills in that video?  
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 A [MR. ]:  Yes.  

 CTC [MR. MURPHY]:  Your Honor, we have a total of nine still 

videos or still pictures of the CNN video.  I would suggest to show 

them to the Military Judge first in sequence of all nine.   

 MJ [CAPT ALLRED]:  Okay.  I don't need to see all nine of these.  

Go ahead and show them to the witness and let him authenticate them.   

 Q [MR. MURPHY]:  All right.  Let's turn to the first still 

image.  And I do intend to offer through this witness all nine, and 

then would offer all of them at the end.  I believe we're now on 28.  

  I show you what I've marked as Exhibit 28 for 

identification.  Do you recognize that image?  

 A [MR. ]:  Yes.  It's an image of Usama bin Laden.  

 Q [MR. MURPHY]:  Do you have an approximate time, place, and 

significance of the images from this video?  

 A [MR. ]:  Yes.  This video was taken as per our 

investigation.  This video was taken during the Khost 1998 press 

conference with the Pakistani journalists.  This is the press 

conference that we spoke about before.  
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 Q [MR. MURPHY]:  And, specifically, that was the second press 

conference?  
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 A [MR. ]:  That is the second event.  The ABC News one was 

the same time, the same place.  However, it was at night.  Khost was 

later.  Sorry.  The Pakistani journalists, and I think there was one 

Chinese or a couple of Chinese journalists in that press conference, 

prior to the 1998 East Africa bombing.  

 Q [MR. MURPHY]:  All right.  And let's return specifically to 

Exhibit 28.  Who specifically can you identify there?  

 A [MR. ]:  I can for sure identify from this image Usama 

bin Laden.  There's two bodyguards next to him, cannot be identified 

at this point.  

 Q [MR. MURPHY]:  All right.  Why don't we put an arrow on him so 

it's absolutely clear what we're identifying.  And I will offer this 

at the end as sub-exhibit 28-A.  Let's now turn to---- 

 A [MR. ]:  And also in the lack back, and later you will 

see it, but from his ear and his, you know, the structure of his 

walk, especially, this individual is Abu Hafs Al-Kabir, Abu Hafs 

Al-Masri, the head of the military committee for al Qaeda.  And, 

until he was killed, in Kandahar, the number two guy, the number two 

individual in the organization, this guy behind him.  But later in 

different pages it was confirmed that it's Abu Hafs.   
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 Q [MR. MURPHY]:  All right.  I would ask Specialist Chen to 

capture that and indicate to me when she's done so and we will move 

on.   
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  I will remove the arrows.  And let's go to the next image 

marked as 29 for identification.  Is this also an image from the CNN 

video?  

 A [MR. ]:  Yes.  

 Q [MR. MURPHY]:  And do you recognize, based on your experience, 

individuals in that still photo?  

 A [MR. ]:  Yes.  

 MJ [CAPT ALLRED]:  Are you going to authenticate each of these 

images separately, and then show them to the members so that they can 

see?   

 CTC [MR. MURPHY]:  I apologize.  I should have been doing that 

all along.  

 MJ [CAPT ALLRED]:  We will have to go through it twice if we do 

it this way.  

 CTC [MR. MURPHY]:  I agree.  That was not my intent.  I 

neglected to do that.  The first image was not shown.  Is that 

correct?   

 MJ [CAPT ALLRED]:  That's correct.  They're still waiting to 

see.   
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 CTC [MR. MURPHY]:  Then I would ask that we--I would offer to 

admit A and B---- 
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 MJ [CAPT ALLRED]:  Why don't you show him all of the images, and 

ask him to authenticate them then.   

 CTC [MR. MURPHY]:  Okay.   

 MJ [CAPT ALLRED]:  Just flip through them quickly so he can see 

what we're talking about.   

 CTC [MR. MURPHY]:  Yes, sir.   

 Q [MR. MURPHY]:  All right.  28, based on your experience, can 

you identify that and the people in that image? 

 MJ [CAPT ALLRED]:  No.  Just show him all 12 of the stills. 

 CTC [MR. MURPHY]:  All nine.   

 MJ [CAPT ALLRED]:  All nine.  Whatever.   

 Q [MR. MURPHY]:  All right.  We'll go back to one, which is 

marked the first photo which is marked as---- 

 MJ [CAPT ALLRED]:  ----Can you see this image?   

 WIT [MR. ]:  Yes, sir.   

 MJ [CAPT ALLRED]:  Okay.  Just kind of scroll through them 

quickly so he can see the images that he is going to be asked about.   

 CTC [MR. MURPHY]:  29.  The third will be marked 30.  The fourth 

will be marked 31.  The fifth will be marked 32.  The sixth will be 

marked 33.  The seventh, 34.  The eighth, 35.  And the ninth, 36.   
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 Q [MR. MURPHY]:  Are you able to identify each of those?  

 A [MR. ]:  Yes, sir.  

 Q [MR. MURPHY]:  Now, are they all from what we've described as 

the CNN video?  

 A [MR. ]:  Yes.  Again, the reason they called it the CNN 

video is not because CNN took the video.  If I recall correctly from 

the investigation, there was a CNN journalist or reporter in 

Afghanistan, and somebody sold him a lot of videotapes that they 

found related to al Qaeda.  And this is one of these tapes that was 

recovered, and that was big news on CNN.  They put a lot of these 

tapes on the network at the time.  

 Q [MR. MURPHY]:  That's the origin of the phrase, CNN video?  

 A [MR. ]:  Right.  That's the reason.  They were not taken 

by CNN; they were obtained by CNN after 9/11 in Afghanistan.  

 Q [MR. MURPHY]:  All right.  You are able, based on your 

experience, to identify certain individuals in each of these 

pictures.  Is that correct?  

 A [MR. ]:  Yes, sir.  

 CTC [MR. MURPHY]:  Your Honor, I would offer all nine of these 

images at this time, and ask that they be published as we continue 

with the testimony of this witness.   
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 CDC [MR. SCHNEIDER]:  No objection.  I will cover it in my 

cross.  
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 MJ [CAPT ALLRED]:  Very good.  Without objection, then, 

Prosecution Exhibits 28 through 36 are admitted into evidence.  You 

may show them to the members, and the witness can discuss them now. 

 CTC [MR. MURPHY]:  All right.  I return now to Exhibit 28.  I 

apologize for going through that without the witness and members for 

not seeing it. 

 Q [MR. MURPHY]:  Do you recognize 28?  

 A [MR. ]:  Yes, sir.  

 Q [MR. MURPHY]:  Could you identify, based on your experience, 

any individuals you can identify in that image?  

 A [MR. ]:  Usama bin Laden.  And I believe the individual 

back here is Abu Hafs Al-Masri.   

 CTC [MR. MURPHY]:  I'd ask that this be captioned as 28 Alpha, 

and I'll offer that into the record as well.   

 CDC [MR. SCHNEIDER]:  No objection.   

 Q [MR. MURPHY]:  Let's go on to the next image, 29.  Based on 

your experience, do you recognize anyone in that image?  

 A [MR. ]:  This is Usama bin Laden.  This one I was 

suspicious just because of the eyes that it might be Mr. Hamdan.  But 

later on he will take off that, and then we recognize that it is Mr. 

Hamdan.  But the eyes are very revealing.  
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 Q [MR. MURPHY]:  Based on the totality of the video?  1 
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 A [MR. ]:  Based definitely on the totality of the video, 

later we will see that it is Mr. Hamdan.  

 Q [MR. MURPHY]:  Is he holding something of significance?  

 A [MR. ]:  A machine gun, special forces--used by special 

forces and the Russian--the Soviet Army.  

 Q [MR. MURPHY]:  And just how close would you say he is to UBL 

at that point?  

 A [MR. ]:  He appears to be close.  

 CTC [MR. MURPHY]:  Your Honor, I would ask that 29 Alpha be 

captured with the arrows.  

 MJ [CAPT ALLRED]:  Very well.  

 CTC [MR. MURPHY]:  And would offer that at this time, as well.   

 Q [MR. MURPHY]:  Let's turn now to Exhibit 30.  Do you recognize 

this image?  

 A [MR. ]:  Yes.  It's later on in the video.  And here, 

when some of the people--I know Mr. bin Laden took off the mask.  And 

here, you'll see Mr. bin Laden and Mr. Hamdan.   

 CTC [MR. MURPHY]:  Your Honor, I would ask that the annotations 

be marked as 30 Alpha, and we would offer that into evidence.  

 MJ [CAPT ALLRED]:  Very well.   
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 Q [MR. MURPHY]:  Let's turn to image 31.   1 
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 A [MR. ]:  This is a close-up, I think, of the same one 

before.  And this is Mr. bin Laden and this is Mr. Hamdan.  

 Q [MR. MURPHY]:  Who gets to be that close to Usama bin Laden?  

 A [MR. ]:  People he trusts.  He trusts him with his life, 

definitely, it appears.   

 Q [MR. MURPHY]:  And people who get that close and are also 

allowed to carry radios and weapons, what does that mean?  

 A [MR. ]:  It's an indication of he definitely trusts them 

with his life.   

 CTC [MR. MURPHY]:  Let's go on--I would ask that this be 

captured as a sub-exhibit, 31 Alpha, and we'd offer it.  I can offer 

all of these at the end, Your Honor, for efficiency's sake.  

 MJ [CAPT ALLRED]:  Well, the images have already been admitted.  

I don't think you need to offer separately and object to the presence 

of the arrows.   

 CTC [MR. MURPHY]:  Okay.   

 CDC [MR. SCHNEIDER]:  I was going to suggest you can offer them 

all now.   

 MJ [CAPT ALLRED]:  Defense has no objection to this?  Go ahead 

and have the arrows placed on there.   
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 Q [MR. MURPHY]:  I would ask that we turn to the next image 

marked as 32, and remove the markings from the prior image.  This is 

a little different perspective?  
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 A [MR. ]:  Yes.  It seems Mr. bin Laden and Mr. Hamdan are 

sharing some kind of a smile, as maybe somebody up there on the top, 

I don't know.  But it seems that they're looking at something on the 

top and they're sharing--they share a smile.  I have no idea what's 

going on.  

 Q [MR. MURPHY]:  There's another individual there, that you're 

not able to identify him?  

 A [MR. ]:  Yes.  There is this individual in black.  And 

this--from this shot, I'm not able to identify him.  

 Q [MR. MURPHY]:  What does he appear to be doing?  

 A [MR. ]:  I don't know.  Maybe talking on the radio, 

maybe--I have no idea, to be honest with you.  I can't identify it 

from this picture, and I forget the video.  

 Q [MR. MURPHY]:  Was it important for UBL to have people close 

to him with radios?  

 A [MR. ]:  Well, he does not like anyone to use radios.  

It's part of his operational security.  He believes that electronics 

can be tracked, can be--you know, you can be targeted because of 

that.  So anybody who uses it has to be very, very well trusted by 

him.   
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 Q [MR. MURPHY]:  All right.  I would ask that the image with the 

markings be captured as the next sub-exhibit, and that we go on to 

the next image marked as 34.   
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  Is that another close-up perspective?   

 A [MR. ]:  It's a close-up.  I believe that's a close-up 

of the same image from before.  But this is Mr. Hamdan and this is 

Mr. bin Laden.  

 CTC [MR. MURPHY]:  I would offer that, or I would ask that that 

annotation be captured as a sub-exhibit. 

 Q [MR. MURPHY]:  Let's remove the markings and go to the last 

two images marked 35.  This is a different shot.  Is that right?   

 A [MR. ]:  Yes.  

 Q [MR. MURPHY]:  What do you see in this shot?  

 A [MR. ]:  Some bodyguards.  Bin Laden and Mr. Hamdan.  

And it seems that they're sharing a smile about something.  

 Q [MR. MURPHY]:  Do you note the facial expression of Salim 

Hamdan?  

 A [MR. ]:  Smiling here.   

 Q [MR. MURPHY]:  What is he looking at?  

 A [MR. ]:  I think he appears to be looking towards bin 

Laden.  

 Q [MR. MURPHY]:  Do you see any weapons in the picture?  

 A [MR. ]:  Yeah.  
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 CTC [MR. MURPHY]:  All right.  Your Honor, we would ask that it 

be marked as sub-exhibit 35 and, when it's captured, we remove the 

markings and go the last photo, 36.   
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 Q [MR. MURPHY]:  Is that a close-up? 

 A [MR. ]:  It is a close-up.  It's bin Laden.  Hamdan.   

 CTC [MR. MURPHY]:  I would ask that we capture the markings on 

this.  And now we'll formally offer all the sub exhibits as separate 

evidence at this time.   

 MJ [CAPT ALLRED]:  Very well.  That's admitted without defense 

objection.   

 CDC [MR. MURPHY]:  Your Honor, we've shown the clips so we can 

focus precisely on a few moments.  The entire video is about 13 

minutes, and we would ask that it be marked as 37.   

 Q [MR. MURPHY]:  And I would ask the witness, have you viewed 

the running video from which these images have been taken? 

 A [MR. ]:  A long time ago.  Yes, I did. 

 Q [MR. MURPHY]:  And, based on that, are you able to identify 

individuals in the fuller version? 

 A [MR. ]:  Yes.  

 CTC [MR. MURPHY]:  Your Honor, I would ask that play 37, and 

would offer it into evidence at this time.   

 CDC [MR. SCHNEIDER]:  No objection.  

 MJ [CAPT ALLRED]:  Without objection.  
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 CTC [MR. MURPHY]:  It's about a 13-minute clip that we're about 

to show.  And I would ask---- 
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 MJ [CAPT ALLRED]:  I would like to say, without objection, 37 is 

admitted into evidence. 

 CTC [MR. MURPHY]:  Your Honor, I would ask the witness if he 

could narrate as we proceed.  

 MJ [CAPT ALLRED]:  Very well. 

 WIT [MR. ]:  Okay. 

 CTC [MR. MURPHY]:  And obviously ask that it be shown to the 

members as we view it.   

 MJ [CAPT ALLRED]:  Of course.  Could we turn down the audio 

since there's nothing?  Are we just going to have static?   

 A [MR. ]:  Here, we see Usama bin Laden sitting with some 

Pakistani journalists.   

 MJ [CAPT ALLRED]:  Okay.  Stop the tape.  If you want the 

witness to narrate, then the tape has to be down.  If there's 

something on the movie you want them to hear, then you'll have to 

manage that.   

 CTC [MR. MURPHY]:  We can bring the volume all the way down.   

 MJ [CAPT ALLRED]:  Are they all just going to be speaking 

Arabic?   

 CTC [MR. MURPHY]:  Yes.   

 WIT [MR. ]:  Actually, no.   
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 CTC [MR. MURPHY]:  Well, there's portions, right.   1 
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 WIT [MR. ]:  It is English where Zawahiri is translating 

to Usama bin Laden for the Pakistani journalists.   

 CTC [MR. MURPHY]:  That's right.  In later portions.   

 MJ [CAPT ALLRED]:  All right.  Well, you manage it so the 

members can hear the narration.  We want them to hear the narration.   

 CTC [MR. MURPHY]:  If we could bring the volume down very low.  

 MJ [CAPT ALLRED]:  You can do whatever you want.   

 CTC [MR. MURPHY]:  Okay.   

 MJ [CAPT ALLRED]:  Okay.  Go ahead and play it, I guess, if 

you're ready to manage it.   

 WIT [MR. ]:  This is Mr. bin Laden, Zawahiri, a Pakistani 

journalist.  I don't know, this guy looks Chinese.  This is after or 

before, bin Laden with some bodyguards.  They moved from one location 

to another.  I believe that took place in Khost, maybe in the 

Jihadwal camp.   

  This is the same conference that Mr. Hamdan spoke about 

that they went from Kandahar when Saif Al-Adel told him to get ready 

for a move.  And it was preceded by the ABC news conference.   

You will see here Abu Hafs Al-Masri, who is the number two in al 

Qaeda, Ayman Zawahiri.  Bin Laden.   

  This is Mr. Hamdan's machine gun.  I don't know if that is 

Mr. Hamdan, but later that machine gun was associated with him.  He 
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appeared to be the only one who was carrying in the video that kind 

of machine gun.  All the others were carrying regular AK-47.   
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  This is a journalist.  And here, what you will see is 

different journalists asking questions to Usama bin Laden, where 

Ayman Zawahiri is translating for bin Laden, and bin Laden answers 

through Ayman Zawahiri who translates back in English to the 

reporters, the Pakistani journalists.   

  Again, our information indicated the two suicide bombers in 

Nairobi were at that press conference.  Mr. Al-Wali, who survived the 

suicide attack, spoke about the honor he received in being able to 

carry a weapon in the presence of Usama bin Laden that day.   

  Mr. Hamdan named other individuals from the bodyguards who 

were with him at that day.  However, I cannot for sure tell you who 

is who, because they were covered, but Mr. Hamdan took off the cover.   

I think you will just see here questions and answers, and with bin 

Laden.   

  This is again Zawahiri, Ayman Zawahiri, Dr. Zawahiri 

translating for bin Laden.   

 MJ [CAPT ALLRED]:  Are we just going to see nine or ten minutes 

of people asking questions?   

 CTC [MR. MURPHY]:  Your Honor, I think we wanted to give a 

setting of the--there is more, yes.  We get to the stills in a little 
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bit.  We felt that if we cut it--we wanted to show the entire clip 

that we had to show we're not leaving out anything.  
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 MJ [CAPT ALLRED]:  Okay.   

 CTC [MR. MURPHY]:  It is only 13 minutes. 

 WIT [MR. ]:  Here you see Abu Hafs Al-Masri.  So you see 

bin Laden, Abu Hafs, and Zawahiri.  Later, the three of them were 

indicted for the East Africa bombing.   

  He was the number two guy in al Qaeda before Zawahiri 

before he was killed in Afghanistan.   

  See bodyguards protecting the facility. 

Questions by the civilian trial counsel: 

 Q [MR. MURPHY]:  Do you see bodyguards in the perimeter as well 

there?  

 A [MR. ]:  Yes.  Here.  Here.  Here.  Here.  Here.  Here.  

Here.  Here.  This guy looks like Jandal even though he's covered.  

And Jandal actually admitted that he was there at the time.   

 MJ [CAPT ALLRED]:  What are we seeing now? 

 WIT [MR. ]:  The press conference is over this.  He's 

covered now with this guy over here.  It looks like Abu Hafs 

al-Masri, the same body, the same kind of eyes.   

Now, they are moving.  And if you have the volume, you'll 

see a lot of shooting taking place, you know, kind of like showing 
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muscles for the journalists, before the journalist leaves.  So if you 

hear the volume, you'll see--you'll hear shootings.   
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  This is Abu Hafs Al-Khair.  Abu Hafs Al-Masri.  He's head 

of the military committee.  And this is Mr. Hamdan.   

 Q [MR. MURPHY]:  And what color head scarf is Mr. Hamdan 

wearing?  

 A [MR. ]:  Red.  He is the one who is wearing red. 

 Q [MR. MURPHY]:  Do we see him there?  

 A [MR. ]:  Here.  This is Zawahiri.  Abu Hafs Al-Khair.  

This is--you can't hear the volume, but this is them shooting 

basically DSHKAs and RPGs just from the hills, explosives, kind of a 

military show for when the journalists were there.  

 Q [MR. MURPHY]:  How does such an event like this fit into al 

Qaeda's overall objectives?  

 A [MR. ]:  Propaganda.   

 Q [MR. MURPHY]:  Do you see Hamdan there?  

 A [MR. ]:  This is him.  Here, it seems they gave 

instruction to stop.   

  Now, this is a car that did not belong to them.  You just 

saw this Prada.  That's not what bin Laden drives in.  They drive in 

pickup trucks.   

  You see here Abu Hafs.  Ayman Zawahiri.  This is Mr. 

Hamdan.   
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  Again, Mr. Hamdan is the closest guy to Usama bin Laden.   1 
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 Q [MR. MURPHY]:  Are these images consistent with the protective 

service that Salim Hamdan described to you that he provided to UBL?  

 A [MR. ]:  It's consistent.  There's bodyguards and they 

escort bin Laden.   

  This is Ayman Zawahiri here.   

  Here, you saw Mr. Hamdan for a split of a second, and then 

he went the other way.   

  Mr. Tabarek Abu Assim Maghribi.   

  Shooting again.   

  Now we see Saqr back, Mr. Hamdan.   

 Q [MR. MURPHY]:  We're coming into the section of the still 

videos, the still entries?  

 A [MR. ]:  And here you can see his face clearly.   

  This is Abu Jandal.  Him and Hamdan appear to be carrying 

different kind of machine guns.  

 Q [MR. MURPHY]:  That brings us to the close of this video clip?  

 A [MR. ]:  Yes.  

 Q [MR. MURPHY]:  We can go ahead and stop that.   

  Also during your interviews with Salim Hamdan, did you show 

him a series of still photos?  

 A [MR. ]:  Yes, sir, I did.  
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 Q [MR. MURPHY]:  That represented the leadership within al 

Qaeda?  
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 A [MR. ]:  Yes.  

 CTC [MR. MURPHY]:  Your Honor, we have a total of 20 

photographs, all of which are unclassified.  And I would offer to 

show them each serially to the Military Judge, and then I'll go 

through very quickly with the witness---- 

 MJ [CAPT ALLRED]:  If these are pictures of the people, I don't 

need to see them all.  Why don't you show them directly to the 

witness, and see if he can authenticate them quickly.  And then we 

can begin discussing them before the members.   

 Q [MR. MURPHY]:  All right.  Let's run through each of them.  

I'm going to ask you to view them, and then we will come back and 

discuss them.  But my question as to each of them is, did you provide 

them to Mr. Hamdan?  Did he identify them?  And, did he talk about 

those images?  

 A [MR. ]:  Yes.  

[END OF PAGE] 
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 Q [MR. MURPHY]:  Let me just run through all of them, and then 

we'll come back, offer them, and then show them to members.   
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One.  Two.  Three and four.  Five.  Six.  Seven.  Eight.  Nine, ten, 

and 11.  12 and 13.  14.  15.  16.  17.  18.  19.  20.  I'm sorry.  

21 and 22.  Sorry, I have them mis-numbered.  Or, I think I was ahead 

of you.  There's a total of 20.  I apologize.  There's 20 images 

there.   

 A [MR. ]:  Okay.  

 Q [MR. MURPHY]:  Did you see each of those?  

 A [MR. ]:  Yes, sir.  

 Q [MR. MURPHY]:  Did you recognize each of those?  

 A [MR. ]:  Yes, sir.  

 Q [MR. MURPHY]:  And did you show each of those to Salim Hamdan?  

 A [MR. ]:  Yes, I did.  

 Q [MR. MURPHY]:  And was he able to identify the individual in 

the picture, and provide you information about that person?  

 A [MR. ]:  Yes.  

 CTC [MR. MURPHY]:  Your Honor, I would offer all of those into 

evidence at this time, starting with, I believe my first number is 

38.   

 CDC [MR. SCHNEIDER]:  Your Honor, no objection to any of those.   

 MJ [CAPT ALLRED]:  Very well.  Without objection, 38 through--

are you sure you counted them correctly?   
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 CTC [MR. MURPHY]:  I have 20 images, Your Honor.  1 
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 MJ [CAPT ALLRED]:  So it would be 38 to 58.   

 CDC [MR. SCHNEIDER]:  No objection, regardless of the numbering. 

 MJ [CAPT ALLRED]:  If I have done my math right.  Okay.  They 

will be admitted without objection.  The court reporter will be in 

charge of getting the correct numbers on them.   

 CTC [MR. MURPHY]:  As we go through each of them, Your Honor, I 

will state the number.   

 Q [MR. MURPHY]:  Starting with image 38, let's go back to the 

very first.  It's pretty obvious, but let's go through it.   

Did you show it to him?  And what did Mr. Hamdan say?  

 A [MR. ]:  Yes.  He identified the individual in this 

photo as Usama bin Laden.   

 Q [MR. MURPHY]:  Let's go to what's marked as 39.   

 A [MR. ]:  He identified him as Ayman Zawahiri.  

 Q [MR. MURPHY]:  Let's go to the next two, 40 and 41.  Were 

those the same individuals in 40?  And then let's go to 41?  

 A [MR. ]:  Yes, sir.  

 Q [MR. MURPHY]:  And who is that?  

 A [MR. ]:  He was identified as Mukhtar.   

[END OF PAGE] 
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 Q [MR. MURPHY]:  And can you provide us a brief summary of what 

he told to you at the time you were presenting these photos to him?  
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 A [MR. ]:  Well, Mukhtar is known to us as Khalid Sheikh 

Mohammed.  Mr. Hamdan did not identify him as Khalid Sheikh Mohammed; 

he identified him as Mukhtar.  He said that he first met him after he 

came back from the pilgrimage after the USS COLE attack.  He was in 

Kandahar.  He was doing some work with the media and with Zawahiri 

and bin Laden.  He used to see them meeting, but he didn't know the 

result--what's the meetings were all about.  And after 9/11, he 

witnessed a brief by Mukhtar to Usama bin Laden and some other 

leaders of al Qaeda about 9/11 itself, and about the attacks in 

Washington and New York.  

 Q [MR. MURPHY]:  All right.  Let's go to 42.   

 A [MR. ]:  Mr. Hamdan identified this individual as Abu 

Hafs Al-Masri.  And he spoke of him as, you know, the senior guy, the 

head of the military committee, close to Usama bin Laden, one of the 

arms of Usama bin Laden.  

 Q [MR. MURPHY]:  All right.  Let's go on to 43.   

 A [MR. ]:  He identified him as Abu Zubaydah.  And he met 

him in Afghanistan and he said that he used to work for Ibn al-Shaykh 

al-Libi in Khalden camp, which is a camp not part of the bin Laden 

network and al Qaeda, but he was, you know, meeting with bin Laden.  
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 Q [MR. MURPHY]:  And is Zubaydah a significant part of al Qaeda?  1 
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 A [MR. ]:  According to Mr. Hamdan, he's not a member of 

al Qaeda.  He is a member of the Ibn al-Shaykh al-Libi organization.  

But they were associating themselves with al Qaeda, but they are not 

members of the bin Laden network, no.  

 Q [MR. MURPHY]:  All right.   

 A [MR. ]:  I'm saying what Mr. Hamdan provided.  

 Q [MR. MURPHY]:  Right.  What does your investigation reveal?  

 A [MR. ]:  I have a tendency to believe what Mr. Hamdan 

was saying is true.  

 Q [MR. MURPHY]:  All right.   

 A [MR. ]:  He is connected, they do things together, but 

he is not an official member of al Qaeda, as far as I know.  Maybe 

later on he did join, but I'm not familiar with that.  

 Q [MR. MURPHY]:  All right.  Let's go to 44.   

 A [MR. ]:  He identified him as Khallad.  This is the same 

Khallad who lost his leg in the battle where his brother Mohammed, 

the person who recruited Mr. Hamdan, was killed.  Khallad has been 

involved in--his name came up in the East Africa bombing, definitely 

directly with the USS COLE attack, and to facilitate 9/11.   

 Q [MR. MURPHY]:  Let's go to 45.   

 A [MR. ]:  He identified him as Abu Jandal, his 

brother-in-law, who was with him in 1996 when they went to what they 
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called the northern group, the bunch of guys to include Khallad, to 

include Mullah Bilal, the mastermind of the COLE, Jandal, Hamza, 

Al-Ahmadi, Mr. Hamdan.  Individuals who later became close to Usama 

bin Laden, all of them composed the northern group that was--they 

came to Afghanistan with an aim to go and join the Tajik Jihad and 

they ended up joining al Qaeda.  Actually, there's 35 of them, I 

think.  My investigation revealed that only 16 joined al Qaeda, and 

the others did not.  
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 Q [MR. MURPHY]:  All right.  Let me show you three images in 

sequence now, 46, 47, and 48.  Who is that?  

 A [MR. ]:  He identified him, Mr. Hamdan identified him as 

Hassan, one of the suicide bombers of the USS COLE.  And we found him 

to be correct.  His name is Hassan al Khamri.  His other aliases are 

Abu Satayfi, Hassan al-Yemeni.  And he was the suicide bomber, one of 

the two suicide bombers of the USS COLE.  

 Q [MR. MURPHY]:  And Salim Hamdan specifically told you that he 

knew that.  Is that right?  

 A [MR. ]:  Yes.  

 Q [MR. MURPHY]:  Let's turn to the next two photos together, 49 

and 50.  49 and 50.   

 A [MR. ]:  He identified the individual depicted in this 

photo as Mullah Bilal.  He was with him at the northern group, and he 

is the individual that I mentioned before spoke with Mr. Hamdan 
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regarding the USS COLE and regarding that he was involved in the USS 

COLE, providing him operational details of the COLE.   
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  This photo was, like all the other photos so far, obtained 

through your own investigations, FBI investigation.  This photo was 

found on a driver's license connected--not driver's license, a car 

registration connected to the CCOLE attack.  I think his name on that 

was Sayed al-Mansuri I believe is the alias that he was using, but we 

later identified him as Mullah Bilal aka Abd al Rahim al Nashiri, his 

real name.  

 Q [MR. MURPHY]:  All right.  And did Salim Hamdan know those 

details that you just provided?  

 A [MR. ]:  He did not know the names Sayed al-Mansuri.  I 

did not even share that name with him.  But he knows that he is 

Mullah Bilal.  And he is the person who provided Mr. Hamdan with the 

first facts that al Qaeda actually was behind the COLE, not the 

Israeli Mossad.  And he gave him information, operational details, 

specific operational details, which we found them to be true in our 

investigation.  And also, he told him about the identity of the two 

suicide bombers, Nibras and Hassan.   

 CTC [MR. MURPHY]:  Your Honor, if I may have a moment.   

Your Honor, I will move quickly so our specialist can capture all of 

these.   
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 Q [MR. MURPHY]:  I will show the second photo marked as 50.  The 

same person?  
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 A [MR. ]:  Yes, sir.  Mullah Bilal.   

 Q [MR. MURPHY]:  All right.  Let's go on now to what's marked as 

51.   

 A [MR. ]:  He identified this individual as Nibras.  We--

and he actually mentioned he was one of the suicide bombers in the 

USS COLE.  Similar to Hassan, al Qaeda named two guesthouses in 

Kandahar Nibras and Hassan after they conducted the attack for their 

memory.  So they named one of the guesthouses Nibras and the other 

guesthouse Hassan.   

  This is Nibras.  We confirmed that he was the second 

suicide bomber in the USS COLE.  Another fact Mr. Hamdan provided, 

that Nibras was a witness to his wedding.   

 Q [MR. MURPHY]:  That was the witness you referenced in your 

testimony when we talked about Salim Hamdan's wedding?  

 A [MR. ]:  Yes, sir.  I think the last time he saw him was 

when he was a witness for his wedding, if I recall correctly.  

 Q [MR. MURPHY]:  Let's go on to 52.   

 A [MR. ]:  He identified him to be a Yemeni.  His name is 

Abdul Rahim, part of the bodyguard detachment unit.   
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 Q [MR. MURPHY]:  Let's go on to 53.   1 
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 A [MR. ]:  He identified him as Abed Al-Wakil, and he 

worked with Abed Al-Hadi Al-Iraqi on the frontlines.  Now, we know 

him also as Abed Al-Wakil, one of his aliases, and this individual 

has been indicted for his role in the East Africa bombing in the 

Southern District of New York.  

 Q [MR. MURPHY]:  Let's go on to 54.   

 A [MR. ]:  Again, this picture, like all the other 

pictures so far, were results of FBI investigations in the East 

Africa bombing and the USS COLE, and that's how we obtained them.   

 Q [MR. MURPHY]:  All right. 

 A [MR. ]:  This individual is known--Mr. Hamdan identified 

him as Abu Mohammed Al-Masri, the person in charge, one of the 

lieutenants of bin Laden.  He's in training in Farouq camp.  He know 

him also as Abu Mohammed Al-Masri, so he was correct.  And his name 

also has other aliases.  In East Africa, for example, we knew him as 

Saleh.  He is indicted for his role in the East Africa bombing, and 

he's in charge of the training camps, but also at the same time he is 

a member of the Shura Council.  Now, I do not recall Mr. Hamdan 

telling me that he is a member of the Shura Council, but our 

investigations reveal that he is in fact a member of the Shura 

Council, of al Qaeda al Jihad as it was established after the event 
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that Mr. Hamdan spoke about, which is unification between EIJ and al 

Qaeda prior to 9/11.  
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 Q [MR. MURPHY]:  I'll show you now what's marked as 55.   

 A [MR. ]:  This is an old photo, I think everyone saw a 

newer photo in the video of Saif Al-Adel.  This is an old photo that 

we recovered during the East Africa bombing case, and he identified 

him as Saif Al-Adel, the person ultimately in charge of security for 

al Qaeda; the person who he believed was monitoring him along with 

bin Laden through the first six months before he became a member, the 

same individual of the body guard detachment, the same individual 

that told him to get ready before the East Africa bombing, and before 

to prepare the cars, to go to Khost for the conferences that you 

witnessed earlier, especially the Khost conference with ABC and the 

journalists.  He is indicted for his role in the East Africa bombing.  

In Dar es Salaam and Nairobi.  

 Q [MR. MURPHY]:  He is still at large?  

 A [MR. ]:  He is at large.  And also, he is the same 

individual that Mr. Hamdan saw him talking to Usama bin Laden and Abu 

Hafs, and planning to discuss the possibility of doing a propaganda 

video to capitalize on the USS COLE attack from a PR perspective.  

And later they did that.   

  Once after Mr. Hamdan came back, he saw an encyclopedia of 

ships in Mr. Saif Al-Adel's car and he asked Saif if he could look at 
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it, so Saif gave it to him.  And Mr. Hamdan looked at some of the 

ships, and he saw that the COLE was renovated by the newest 

technologies and stuff like that.  So he read about that, and he 

assumed that that book was definitely in connection with the USS COLE 

attack, the encyclopedia of ships that he had in his car.  But this 

is the same individual.   
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  Let's turn to 56.  This individual was identified by Mr. 

Hamdan, I believe, as Usama Al-Kini.  He is indicted for his role in 

the East Africa bombing--for his role in the East Africa bombings, 

actually, the twin bombs, in the Southern District of New York.  This 

picture was recovered as part of the FBI investigation into that 

case.  He said that he believes that he is married to one of the 

daughters of Ahmed al-Hada in Yemen.   

  Now, Ahmed al-Hada is an interesting character in our 

investigation.  It said--you know, first we had a phone number 200578 

phone number that was connected to different investigations in the 

COLE and in the East Africa bombing.  Well, if it is true--and we 

don't know, I cannot confirm, we heard that from two people that he 

is married, but I cannot confirm the fact--he will be the 

brother-in-law of Khalid Almihdhar who flew the plane into the 

Pentagon--was one of the guys who flew the plane into the Pentagon, 

and will be also the brother-in-law of another individual who is 
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currently in Guantanamo Bay by the name of Adarbi.  And he will be--

I'm going as slow as I can.   
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 Q [MR. MURPHY]:  All right.   

 A [MR. ]:  And he will be also the brother-in-law of 

Mustafa Ansari, who conducted the terrorist attack in Yanbu, Saudi 

Arabia, shooting people in a company.  So basically Mr. Almihdhar 

married his daughters to al Qaeda members who basically either were 

killed or apprehended at this point, to include his two sons.  

Unfortunately, they are also al Qaeda members, and two of them were 

killed.   

 Q [MR. MURPHY]:  Let's turn to our last photo in this set, 57.   

 A [MR. ]:  He identified this individual as being al 

Sahrawi.  We know this individual as being Zacharias Moussaoui.  He 

discussed Sahrawi with Saif Al-Adel after he went to evacuate his 

wife.  He saw a magazine, he believes it was Time Magazine, with Saif 

Al-Adel and it has a picture of Sahrawi.  So Saif told him, "Hey, 

this is our brother Sahrawi who was here with us in Afghanistan."  

And he remembered him vaguely and he identified him as the aka, the 

alias Sahrawi.  He didn't mention that he knew the name Zacharias 

Moussaoui.   

CTC [MR. MURPHY]:  All right.  Your Honor, I believe I've 

offered all of these in at this time.   
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Q [MR. MURPHY]:  Is it fair to say that Salim Hamdan recognized 

and was able to talk about every single one of those pictures?  Is 

that correct?  
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 A [MR. :  Yes, sir.  

 Q [MR. MURPHY]:  And do those photographs represent the top 

leadership and some of the top leadership of the al Qaeda 

organization?  

 A [MR. ]:  Some of the top leadership.  

 CTC [MR. MURPHY]:  All right.  Your Honor, I would like to show 

you what the government would have marked next as 58, which is a 

photo of all of the main co-conspirators in the charge, and ask that 

it be displayed to the Military Judge.  

 MJ [CAPT ALLRED]:  Show that to the witness.  

 CTC [MR. MURPHY]:  And show it to the witness as well.   

 Q [MR. MURPHY]:  Are you able to recognize these images?  

 A [MR. ]:  Yes, sir.  

 Q [MR. MURPHY]:  And are you able to discuss each person 

depicted there?  

 A [MR. ]:  Yes.  

 CTC [MR. MURPHY]:  Your Honor, I would offer this into evidence 

as Government Exhibit 58.   

 CDC [MR. SCHNEIDER]:  No objection.  
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 CTC [MR. MURPHY]:  And ask that it be published to the members 

and to all.   
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 MJ [CAPT ALLRED]:  Is this in fact number 58?  You may show it 

to the members.  Admitted without objection?   

 CDC [MR. SCHNEIDER]:  Correct, sir. 

 Q [MR. MURPHY]:  Is it your understanding that these are the 

names of the defendants or names of the co-conspirators, I should 

say, main co-conspirators in this case, along with others?  Is that 

correct?   

 A [MR. ]:  Yes, sir.   

 Q [MR. MURPHY]:  Can you tell us, we've talked obviously a lot 

about these individuals.  But can you elaborate a little for us in 

the interrelationship with each other and how the accused fits into 

this?  

 A [MR. ]:  Well, you have people from the top leadership.  

You have Usama bin Laden.  And, actually, all these guys--all the 

individuals depicted on the slide, we discussed before on my slide 

about al Qaeda the structure of al Qaeda.   

  You have Ayman Zawahiri, Usama bin Laden, Mohammed Atef, 

Saif Al-Adel, and Shekh Said Al-Masri.  Sheik Al-Masri is the head of 

the administration committee, if you want to call it, the money--the 

money guy, the person who pays the salaries and the rents and the 
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funds for the operation and the money for Usama bin Laden.  For lack 

of a better term, you can call him the accountant.   
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  Ayman Zawahiri is Dr. Ayman Zawahiri, the head of the EIJ 

organization.  And later he co-signed a fatwa in 1998 to attack 

America, establishing the International Islamic Front.   

  Usama bin Laden is--we know who Usama bin Laden is, the 

head of al Qaeda.   

  Mohammed Atef is Mohammed Atef, Abu Hafs El-Khabir, Abu 

Hafs Al-Masri, Taysir, al-Sitta.  I mean, different aliases.  He was 

killed during the campaign in Kandahar, Afghanistan at the beginning 

of the war on terrorism at the military committee of al Qaeda.  He 

was considered the number two, also along with Ayman Zawahiri and 

Usama bin Laden and Mr. Saif Al-Adel, has been indicted for his role 

in the East Africa bombing case.  

 Q [MR. MURPHY]:  Would you explain a little bit about how all of 

them intersect or coordinate with, directly or indirectly, the 

accused in this case. 

 A [MR. ]:  Well, they are al Qaeda members, and he is 

definitely very well trusted in that group.  He was, as you saw from 

the videos and which confirms things he gave us in his statements, 

he's close and trusted by Usama bin Laden.   

  So, you know, Ayman Zawahiri, for example, he drove Ayman 

Zawahiri a couple times.  He drove Ayman Zawahiri after 9/11 when he 
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overheard the story about the fourth plane.  The money comes from 

Sheik Said Al-Masri.   
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  Saif Al-Adel is officially in the structure, if you want to 

think structure-wise, is his boss.   

  Mohammed Atef is the number two guy in the organization.  

He witnessed Mohammed Atef a lot of times with Usama bin Laden in 

meetings.  And as we saw in the video, he was providing security for 

Mohammed Atef, Usama bin Laden, and Ayman Zawahiri.  So, you know, 

there is a brotherhood between all the individuals on this photo and 

Mr. Hamdan.   

 Q [MR. MURPHY]:  And you could add the accused in this case that 

brotherhood?   

 A [MR. ]:  As a member of the organization, definitely.  

Yeah.   

 CTC [MR. MURPHY]:  All right.   

  Your Honor, may we approach for a minute?   

 MJ [CAPT ALLRED]:  Approach me, or approach the witness?   

 CTC [MR. MURPHY]:  Approach you, sir.  

 MJ [CAPT ALLRED]:  You, and who else?   

 CTC [MR. MURPHY]:  Defense.   

 MJ [CAPT ALLRED]:  Well, you know, it's 11:20, and we've been on 

the record now for a little more than an hour.  So why don't we take 
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a recess, and we'll have an Article 39(A) session outside the 

presence of the members in connection with the recess?   
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  Okay.  Why don't we take about a 15-minute break before we 

finish up our last period before lunch?  We'll excuse the members 

now.   

 BAILIFF:  All rise [all persons did as directed and the members 

withdrew from the courtroom.]  

 MJ [CAPT ALLRED]:  And we can excuse the witness.  Thank you, 

Mr. .  If you'll return to the witness stand after the break.   

 WIT [MR. ]:  Thank you.   

[The witness withdrew from the courtroom.]  

[The military commission was terminated and the R.M.C. 803 session 

commenced at 1123, 23 July 2008.] 

 MJ [CAPT ALLRED]:  Okay.  Please be seated [all persons did as 

directed].   

  This is a session outside the presence of the members.  Is 

there something you can discuss in this forum?   

 CTC [MR. MURPHY]:  Yes, Your Honor.  The government has been 

exceedingly careful in staying well away from the pending motion, and 

we have been completely successful in that.  There is a next segment 

of testimony in which we would have the witness identify certain 

documents that were shown to the accused and have them comment or 

have the witness testify on how Mr. Hamdan commented on them.  That 
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portion comes from the May 17th interview.  That's where we're at 

right at this point of our testimony.   
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 MJ [CAPT ALLRED]:  This sounds like a problem.   

 CTC [MR. MURPHY]:  Well, we have a solution, a possible 

solution.   

We lose this witness after today.  We would like to have 

him identify the documents, explain what they are, but not reveal at 

this time what Mr. Hamdan said about them.  Depending on what the 

Court rules, it would be the government's intent to call Agent 

 who could then provide that piece.  But we thought, out of 

an abundance of caution, we should stop right now, bring this to the 

Court's attention, and seek some guidance on that.   

 MJ [CAPT ALLRED]:  Well, I don't know what the documents are.  I 

suspect the defense does.  Why don't you show--the defense does not?   

 CDC [MR. SCHNEIDER]:  I'm sure, once I see them, I will know 

what they are.   

 MJ [CAPT ALLRED]:  Okay.  Why don't you show them to the defense 

during the break and discuss your proposal.  And then before we bring 

the members in after the break, I will see if there's an objection 

and we can take it up outside the presence of the members at that 

time.  Fair enough?  Okay.   

 TC [LCDR STONE]:  One quick housekeeping.   

 MJ [CAPT ALLRED]:  Housekeeping.   
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 TC [LCDR STONE]:  Major Ashmawy, we didn't say--he was not here 

for the entire last session.  We just wanted to put that on the 

record.   
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 MJ [CAPT ALLRED]:  Yes, you are right, he was not.  Thank you.  

We'll take a recess and come back in about 15 minutes.   

[The R.M.C. 803 session recessed at 1125, 23 July 2008.] 

[The R.M.C. 803 session was called to order at 1146, 23 July 2008.] 

 MJ [CAPT ALLRED]:  Court is called to order.   

 TC [LCDR STONE]:  For the record, sir, Major Ashmawy has 

returned to the courtroom.   

 MJ [CAPT ALLRED]:  What do you know.  Let it be recorded.   

Okay.  Have we worked out our issue?   

 CTC [MR. MURPHY]:  We have, Your Honor.  We've decided out of an 

abundance of caution we're not going to deal with this issue right 

now.   

 MJ [CAPT ALLRED]:  Okay.   

 CTC [MR. MURPHY]:  But the government will be seeking to 

introduce it later, pending the Court's ruling.   

 MJ [CAPT ALLRED]:  Fair enough.   

 CTC [MR. MURPHY]:  Somehow in our scramble to get down here, it 

looks like our witness didn't follow us.  May I exit to get him, or 

have the bailiff?  He should be in our spaces.   
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 MJ [CAPT ALLRED]:  Okay.  Do you anticipate continuing your 

direct examination then until 12:30 today?   
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 CTC [MR. MURPHY]:  No.  In light of that decision, Your Honor, 

that we've made, it's going to be much shorter.  I would think maybe 

a half an hour more.   

 MJ [CAPT ALLRED]:  Okay.  That's probably not time then that the 

defense will want to start their cross-examination before lunch.  Is 

it?   

 CDC [MR. SCHNEIDER]:  You know---- 

 MJ [CAPT ALLRED]:  Sometimes you've got to strike while the 

iron's hot.   

 CDC [MR. SCHNEIDER]:  I would guess, if it comes up approaching 

12:30, between 12:15 and 12:30, it probably makes sense to recess.  

And if we're required to come back at a quarter to 2:00 instead of 

2:00 that will probably be fine.  

 MJ [CAPT ALLRED]:  Okay.   

 CDC [MR. SCHNEIDER]:  I don't seek to expand the lunch hour, but 

if it's probably a good breaking point.   

 MJ [CAPT ALLRED]:  Okay.  You can ask the members to come into 

the courtroom.  Thank you, bailiff.   

[The R.M.C. 803 session terminated and the military commission 

commenced at 1148, 23 July 2008.] 
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 BAILIFF:  All rise [all persons did as directed and the members 

entered the courtroom]. 
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 MJ [CAPT ALLRED]:  The members have returned to the courtroom.  

Please be seated [all persons did as directed].   

  Counsel, you may continue your examination.   

 CTC [MR. MURPHY]:  Thank you, Your Honor.  May I retrieve what 

has previously been admitted as Government Exhibit 15, the brevity 

codes [PE 15 was retrieved by Mr. Murphy from the court reporter]. 

  Your Honor, if I could get some assistance in turning on 

the---- 

 MJ [CAPT ALLRED]:  Are you asking me to step down there and help 

you?  I like to be helpful, but---- 

 CTC [MR. MURPHY]:  I was just keeping the Court informed, is 

what I was doing.   

CONTINUED DIRECT EXAMINATION 

Questions by the civilian trial counsel: 

 Q [MR. MURPHY]:  Mr. , I am showing you what has 

previously been admitted into these proceedings as Government Exhibit 

15.  You've been shown this while you've been down here.  Is that 

correct?  

 A [MR. ]:  I just saw it yesterday or the day before, I 

guess.  
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 Q [MR. MURPHY]:  Based on your investigation in this case, did 

you review it and find certain aspects of this piece of evidence 

relevant to your investigation?  
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 A [MR. ]:  To answer your question, yes.  But I don't have 

it on my screen.  Now, I do.  Thank you.   

 CTC [MR. MURPHY]:  Your Honor, since it's been admitted, I would 

ask that it be published to all.   

 MJ [CAPT ALLRED]:  Yes, it may.   

 Q [MR. MURPHY]:  And I would like to--I hope I've made this 

large enough for you to work with?  

 A [MR. ]:  That's pretty good.  

 Q [MR. MURPHY]:  I'm going to through each side of these cards 

and ask you what, if anything, you see in these cards that's relevant 

to your investigation.   

 A [MR. ]:  This is--it's entitled General Codes.  And this 

is basically, you can--from a military perspective, you can actually 

say a sentence or describe a situation without saying it on the 

radio.  You just say numbers.   

  For example, if there is an attack or there is a bombing, 

so you can't say bombing and you will refer to it as 121.  That's 

bombing.  Strong bombing, 122.  Weak, you know, every now and then, 

123.  You can say, you know, Stinger, 131.  SAM-7, 112.  The command 
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post, 111.  The villages, 110.  The city, 109.  Outside, the 

outskirts of the city, 108.  Inside the city, 107.   
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 MJ [CAPT ALLRED]:  Mr. n.   

 WIT [MR. ]:  Yes, sir.   

 MJ [CAPT ALLRED]:  Do you know what this means?   

 WIT [MR. ]:  Slow down?  That's what I--because before, I 

was trying as much as I can.  I'm sorry.   

 MJ [CAPT ALLRED]:  Okay.   

 WIT [MR. ]:  And I think they have this, too, so they can 

read exactly what I'm reading.  They don't have it upstairs?  Okay.  

But I'll try to go as slow as I can.  I apologize.   

 Q [MR. MURPHY]:  Is there anything else on the card that is 

significant to your work on this case?  

 A [MR. ]:  Absolutely.  This is all military codes.  You 

can say the attack is over, 101.  The village is calm, 102.  

[Speaking in Arabic], which means the house of the prince of the 

believers, which is the title of Mullah Omar, the head of the 

Taliban.  So his house is 103.  So when you want to refer to his 

house on the radio, you don't say the house of Mullah Omar, you say 

103.  The other person on the other side will understand you're 

talking about Mullah Omar.   

  Urdus, 104.  The east group, the eastern group, 105.  The 

western group, 106.   
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  Now, again, I think the eastern group and the western group 

goes hand in hand, my own personal opinion, with what Mr. Hamdan said 

when Saif Al-Adel was spreading the al Qaeda cells on two fronts to 

defense Kandahar towards Harat and towards Kabul.  So I think that 

fits with what Mr. Hamdan was stating.  And he also said they spread 

cells inside the city of Kandahar and on the outskirts of the city of 

Kandahar.  We see that here, the eastern group is 106.  Inside the 

city, they don't say Kandahar.  My own professional opinion, I assume 

it is Kandahar, 107.  Outside the city, 108.  The city, 109.  The 

villages, 110.  The command post, 111.  SAM-7, 112.  Stinger, 113.  

Cannon or artillery, 114.  Chemical, 115.   
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 MJ [CAPT ALLRED]:  Okay.  I don't think he needs to translate 

the whole card.  Is that what you're hoping to do?   

 CTC [MR. MURPHY]:  Your Honor, we're attempting to tie this in, 

obviously, to the prior testimony.  I think it ties in quite 

importantly.  I know it takes a little bit of time to do this, but we 

do view this as very important evidence.   

 MJ [CAPT ALLRED]:  Okay.  Well, I don't know if he's responding 

to a question or he thinks you asked him to translate the whole card.   

 CTC [MR. MURPHY]:  Right.   

[END OF PAGE] 
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 Q [MR. MURPHY]:  Could you point out the most significant 

aspects on that card?  There are several other cards I would like to 

show you.   
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 A [MR. ]:  Okay.  

 Q [MR. MURPHY]:  And keeping with our practice, I would like 

this to be marked as a sub-exhibit with the arrows, and offer it at 

this time.   

 MJ [CAPT ALLRED]:  I don't think he needs to do that.  He's 

basically associated the number with the text of an existing exhibit.  

That's fine.   

 Q [MR. MURPHY]:  Okay.  All right.   

I'm going to clear the screen of the arrows and show you 

the other cards, and ask you if you can give us the highlights of 

what is considered to be significant in relation to this case.  Are 

you able to do that?   

 A [MR. ]:  Yes, sir.  It's titled Personalities or 

individuals, VIPs, basically.  And also, there's numbers.  So instead 

of saying the name of the individual, you can refer to the individual 

to a number.   

  So, basically, if during the battle we're monitoring their 

communication, you need this decipher code to know what they're 

talking about.  So somebody can say 23, 45, 66, whatever that refers 

to, they will communicate in numbers rather than in words.   
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  This one is individuals.  Amir al-Muminin, which is a title 

for Mullah Omar, Amir al-Muminin, meaning The Prince of All 

Believers.  That is a title for Mullah Omar, the head of the Taliban.  

He's number one.   
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  Abul Hassan, I really don't know.  I can assume but I don't 

want to go on assumptions.   

  Al-Muhajir.  Also, I can assume.   

 Q [MR. MURPHY]:  Why don't you just give us the ones that you're 

confident you can identify.   

 A [MR. ]:  Okay.  Mullah Omar is Amir al-Muminin, number 

one.   

  Shaykh Abu Abdallah is Usama bin Laden.  He's number four.   

Abdul Malik Al Mauritani, he has a religious school in Kandahar 

attended by a lot of al Qaeda.  Abu Hafs Al-Mauritani is the head of 

the religious committee for al Qaeda.   

  Sheikh Abu Khair is Abu Khair Al-Masri.  The same 

individual we spoke about, remember, Mohammed Salah and Abu Khair, 

two Egyptians came with Mr. Ayman Zawahiri to join al Qaeda and the 

al Qaeda Jihad.  He will be the guy, Sheikh Abu Khair Egyptian.   

  Akhmed Farouq, there was an individual by the name of 

Akhmed Farouq.  I can't be sure 100 percent he is connected to--he 

was connected later to Southeast Asia, but I'm not sure it's him, so 

I'm not going to put an arrow next to him.   
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  Abu Yehia also, I'm not confident who might Abu Yehia be.  

Again, I've been out of the government for, since 2005.  So I'm not--

-- 
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 Q [MR. MURPHY]:  Sure.  Just those who you're confident of now.   

 A [MR. ]:  Mukhtar is Khalid Sheikh Mohammed.  He's number 

10.   

  Saif Al-Adel is head of the security committee.  Now, 

again, Mukhtar is the mastermind of 9/11, and he's indicted for 

Manila Air.  Saif Al-Adel is the head of security for al Qaeda.   

Sheikh Abed al Rahman, BM.  I know many of Abed al Rahmans in al 

Qaeda, so who's Abed al Rahman, I really cannot tell you.   

  Abu Mohammed Al-Masri, number 13, this guy is Abu Mohammed 

Al-Masri.   

  Abdullah Ahmed Abdullah aka Saleh, the head of the training 

for al Qaeda.  And also in the same time, he is indicted for his role 

in the East Africa bombing.  Mr. Hamdan identified him, too.   

Abu Ahmed, I cannot confirm 100 percent.   

  Khlaidal-Harbi is an individual that Mr. Hamdan spoke 

about.  If you recall, at the very beginning when you asked me who 

was driving bin Laden at the time Mr. Hamdan first met him, I said 

Saif Al-Adel.  Khalidal-Harbi and Mr. Hamdan, those are the people 

who can drive him.  This is Khalidal-Harbi.  He continued to be from 
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the close circle because he is close to Saif Al-Adel and he is also 

an Egyptian.   
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  Abu Mustafa al-Iraqi, I cannot be 100 percent sure.   

Hamza Asa Sayed, one of the bodyguards.   

  Abu Hafs Maghribi is Mr. Abdula Tabarek.  He is Abu Assim, 

the individual that we saw in a couple of the pictures and we saw in 

the video for Eid Al-Fitr and the Khost video.   

  Abu Mohamed al-Yemeni.  Abu Hamdan, the German?  I don't 

know.   

  Sheikh Zayed, I believe he is Sheikh Zayed Al-Masri.  I 

believe he is the individual who is in charge of finance.  He's 

number 21.   

  The doctor, number 22, is Ayman Zawahiri.  That's the alias 

that he goes by.   

  Zubaydah, he's from the area of hall.  He's also one of the 

bodyguards.   

  Sheikh Abu Hafs is Abu Hafs Al-Khair, Abu Hafs Al-Masri, 

Mohammed Atef, the military commander, the number two, also indicted 

for the East Africa bombing.  He has been killed during the battle of 

Kandahar.   

  Salman Abu Haif is the same individual that we said earlier 

that Mr. Hamdan witnessed with Usama bin Laden and Ayman Zawahiri 

when Mukhtar or KSM was giving the brief to al Qaeda leadership about 
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the 9/11 attack.  He's a Kuwaiti.  He also appeared in some of the 

bin Laden videos in the aftermath of 9/11, saying statements of Usama 

bin Laden threatening to the United States.   
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  Sayeb Alla 26 he appears to be an Afghani name.  Mullah 

Mansour.  All the others, I don't know, except number 31 Abu Hani.  

That's one of the aliases for Abu Zubaydah.  I don't know if this is 

where they meet in this.  And Abu Tariq al-Tunisi, you saw in the 

structure, when was it yesterday, right, we saw in the structure 

yesterday Abu Tariq al-Tunisi, the head of electronics.  What I mean 

by electronics, not the manufacturing of explosives, remote control 

SAM-7, Stingers, all these kind of things, communication that has to 

do with electronics, it will be headed by Abu Tariq al-Tunisi, he is 

number 32.   

  So many of the names that you see on this screen, we either 

spoke about or Mr. Hamdan identified or we put and depicted--I 

seriously cannot go any slower, sir--in the slide.   

 Q [MR. MURPHY]:  All right.  I'll going to clear the screen and 

flip the card and ask you to hit the highlights of only the things 

that you are certain of, and give us the number on the reverse side 

of that card?  

 A [MR. ]:  This one is titled Places, and it's different 

locations around Kandahar from, it looks to me, or in the area of 

Kandahar and Helman, which is two provinces next to each other.   
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 Q [MR. MURPHY]:  Anything of significance in any of these?  1 
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 A [MR. ]:  Yes.  The military command, 33.  The 

operations, 34.  Again, we spoke about the importance of media and 

the media committee and how it's top secret location in Kandahar.  

It's 35.   

  36, you see the Nibras guesthouse.  This goes hand in hand 

with what Mr. Hamdan said about naming one of the guesthouses in 

Afghanistan Nibras to honor one of the suicide bombers of the USS 

COLE.   

  Compound Six is a compound area where it's basically the 

bin Laden compound, the Arab compound in Kandahar.   

  The clinic is number 38.  If you recall, before we 

discussed Al Mauritani, and we said there's a religious school over 

there.  He's the head of the religious school.  This is Al Mahad.  

It's number 39.   

  The general guesthouse is 40.  Abu Albaida, Abu Albaida's 

camp is 41.  Now, Abu Albaida's camp is to honor Abu Al-Banshiri, the 

brain of the organization of al Qaeda.  He drowned in Lake Victoria 

in a ferry accident when bin Laden was still, I believe, in Sudan.  

Abu Al-Banshiri's camp became the camp for special operations, people 

who have missions to accomplish outside.  They go for specialized 

training, either in security or specifically explosives, urban 
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warfare, surveillance, counter surveillance, so that camp is in 

Kandahar.   
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  Shaab.  I don't know.  42, I don't recall.  It means the 

people.  But I'm sure that I think maybe here it's Shaab, that cells 

42.   

  Al-Muh Hassibah, accounting, 43.  And, again, yeah will see 

the structure that we discussed yesterday under the admin committee 

and we see these things fit in the admin committee.  You have 

accounting, 43, you have the garage, 44, you have the school, 45.   

  The airport compound in Afghanistan where bin Laden was and 

basically I think the video of Al-Fitr was at that location, that 

video that we saw one, 46.   

  Here, as this one, 47, Haras al de Amir, which the 

bodyguards, the location for--the area, the location, the 

headquarters for the bodyguards, the guards.   

  Janehwatawan, 48, which is basically the, for lack of a 

better term, the supermarket.   

  Again, in security, we saw something called documents under 

the security committee.  And it was a picture of Harun who was 

indicted also in East Africa as a person who facilitated that 

specific unit.  Here, it's referred to--that location, referred to as 

49.   
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  The hospital, 50.  51, Abu Mohammed Hadrami.  I have no 

idea.  Maybe there's a location, that they named Abu Mohammed Hadrami 

over there.  I'm not sure.   
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  Al-Jazeera channel.  The offices of Al-Jazeera channel is 

52.   

  53, I don't know who--what's the location of Abu Yasur.   

But Al-Farouq training camp, which is the biggest training camp for 

al Qaeda, we spoke about before, is number 54.   

  The Libyan Brothers, this is a location of the headquarters 

of the place where all the Libyan Brothers were staying, that's the 

brothers from Libya who is joining their effort, is referred to in 

the code as 55.  Al-Wafa, it's an NGO that was providing materiel 

support to al Qaeda and Taliban in Afghanistan.  It's referred to as 

56.   

  Jamal Amir is a compound in Kandahar, it's referred to as 

57.   

  And that's basically the ones that I can provide you any 

information on.  And where most of the stuff that we talked about 

where part of the presentation that we did before in 2003 and before.  

So actually, we see a lot of similarities and matches with these two, 

or with these three slides, or especially this one with the 

locations.   
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 Q [MR. MURPHY]:  It's a total of three cards.  And if you could 

move through, highlighting only those that you're certain of.  And 

let's completely skip those that you have no information to provide 

on, and only go to those that you're certain about.   
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 A [MR. ]:  Can you put this down, please, a little bit.  I 

just want to see the title.   

 Q [MR. MURPHY]:  Move it down?  

 A [MR. ]:  Move it down a little.  Okay.   

  This is general codes.  And this is--basically, it goes 

with the very first one that you showed me.  It's just general codes.   

Basically, you know, start bombing, 83.  Stop bombing, 84.  Attack, 

86.  Counter attack 87.  Ambush, 93.  We send you, 99.   

  78, Munaf Akhenaten.  Munaf Akhenaten are hypocrites.  That 

was a term that during that war they were referring to the Afghans 

who start fighting against the Taliban and al Qaeda, they consider 

them hypocrites and infidels.  So the term--not infidels, hypocrites.  

Heretics.  Heretics.  So that's the term, Munaf Akhenaten.  78.   

Medical aid, 81.  Water, 86.  It's just ammunition 76.  We need 

supplies, 88.  And so forth.   

[END OF PAGE] 
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 Q [MR. MURPHY]:  Okay.  Based on your investigation and your 

research of al Qaeda, who would be in possession of that kind of 

information?  
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 A [MR. ]:  Well, it is--I mean, this is probably the most 

important codes.  I mean, if these codes fall in the hand of their 

enemies, the whole SIGINT operation for al Qaeda and Taliban can be 

disrupted.  So this is extremely important, and only very, very, very 

well trusted individuals can have it.  This is the codes.  I mean, it 

doesn't get any more secret than your code for your communications.  

 Q [MR. MURPHY]:  Is it fair to say that these are the keys to al 

Qaeda's terrorist operations?  

 A [MR. ]:  Absolutely.  During the battle in Afghanistan, 

those appear to be extremely significant.  

 Q [MR. MURPHY]:  And anyone in possession of that is trusted 

with the most important of information for al Qaeda.  Is that right?  

 A [MR. ]:  Absolutely.  

 CDC [MR. SCHNEIDER]:  Objection.  Leading.   

 CTC [MR. MURPHY]:  Your Honor, if I may show something to the 

defense.   

 MJ [CAPT ALLRED]:  You've got an objection for leading the 

witness.  You didn't hear it.  But don't do it any more.   

 CTC [MR. MURPHY]:  Yes, Your Honor.   

All right.  If I may approach the defense?   
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 MJ [CAPT ALLRED]:  You may.   1 
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 CTC [MR. MURPHY]:  Your Honor, the last piece of evidence I will 

not officially or formally offered to this witness, but he will be 

asked to identify it.   

 MJ [CAPT ALLRED]:  Okay.   

 CTC [MR. MURPHY]:  And I would ask that we pull up the first 

page of what we've referred to as the Pika note.   

Questions by the civilian trial counsel: 

 Q [MR. MURPHY]:  Have you seen this recently?   

 MJ [CAPT ALLRED]:  Can you show it to the witness?   

 CTC [MR. MURPHY]:  And, Your Honor, I have a hard copy that may 

be of help.  May I approach the witness to show him the hard copy?   

 MJ [CAPT ALLRED]:  You may.   

 A [MR. ]:  Okay.  

 Q [MR. MURPHY]:  Did you review that in my office recently with 

also a translator?  

 A [MR. ]:  I think, yeah.  Yesterday.  

 Q [MR. MURPHY]:  Are you able to read that document?  

 A [MR. ]:  Yes.  

 CTC [MR. MURPHY]:  Which I will mark as the next exhibit in 

order, which I believe is 59, for identification.   

 MJ [CAPT ALLRED]:  Very good.   
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 Q [MR. MURPHY]:  Do you remember seeing that recently in my 

office while we've been here?  
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 A [MR. ]:  Yes.  

 Q [MR. MURPHY]:  And discussing it with another Arabic 

translator and other prosecutors in the case?  

 A [MR. :  Yes. 

 Q [MR. MURPHY]:  Is it a piece of evidence that is significant 

in your investigation?  

 A [MR. ]:  Yes.  

 Q [MR. MURPHY]:  Could you read it to us in English?  

 A [MR. ]:  A verbatim translation?   

 Q [MR. MURPHY]:  If you could, please.   

 A [MR. ]:  Immediately?   

"In the name of God, the magnificent, the merciful, brother 

Saqr al Jedawi, may God protect him.  Peace be upon you and the 

blessing of God and his mercy.   

  Brother Saqr, I ask God that you are okay, you and all the 

brothers around you.  Brother Saqr, I request, if you can, to send us 

PK belts, original, Russian, about 25 to 30--25 to 30 belts.  Also if 

you find Pica magazines because the best Picas we have here have no 

magazines and we are a necessity to it.  Or even if you can get a 

magazine for the kirnof and here we will cut it and fix it, we will 
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make it for the Pica at the garage.  Please work as much as you can 

to do this for us.   
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  Your brother, Khallad Jalalabad."   

 Q [MR. MURPHY]:  All right.  And you mentioned Khallad a number 

of times, but just to remind us, what is the significance of the name 

Khallad?  

 A [MR. N]:  I didn't finish reading it.   

 Q [MR. MURPHY]:  I'm sorry.   

 A [MR. ]:  Then there's a P.S. note.   

  "If you can, please find us a military compass, three--

number 3, that means quantity three--because they told us that you 

guys have it in Kabul--it's widely available in Kabul." 

And that's it.   

 Q [MR. MURPHY]:  All right.  You've mentioned that that was the 

signature block is the name of Khallad.  Is that correct?  

 A [MR. ]:  Yes.  

 Q [MR. MURPHY]:  And you've mentioned him several times, but 

just to highlight, who in your investigation is Khallad?  

 A [MR. ]:  Khallad is the same, Khallad bin Attash aka 

Walid bin Attash aka Tafiq bin Attash.  His name came up in all our 

terrorism investigations, the USS COLE, the East Africa bombing, the 

9/11.  He is the person that we refer to as the eyes and ears, the go 

boy for Usama bin Laden.  He is a brother.  He came with Mr. Hamdan 
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at the northern group for 1996 to go to Tajikistan.  His brother is 

Mohammed bin Attash who was killed in the same battle where Khallad 

lost his leg.  And he is one of the main lieutenants for Usama bin 

Laden and for al Qaeda network.  
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 Q [MR. MURPHY]:  All right.  And it's addressed to Saqr.  Is 

that right?  

 A [MR. ]:  It is addressed to Brother Saqr al Jedawi.  

 CTC [MR. MURPHY]:  Your Honor, if I may have just a moment.   

 Q [MR. MURPHY]:  And, finally, during your interviews with the 

accused, did he admit to you that his name was Saqr al Jedawi?  

 A [MR. ]:  Yes.  

 CTC [MR. MURPHY]:  Your Honor, that would complete our 

examination of this witness.  That last piece of evidence, we would 

be calling another witness to offer it.   

 MJ [CAPT ALLRED]:  Do you want to retrieve that?  It hasn't been 

offered yet, so why don't I ask the bailiff to return that to you.  

And that's the end of your direct examination?   

 CTC [MR. MURPHY]:  It is, Your Honor.   

 CDC [MR. SCHNEIDER]:  Your Honor, I would be happy to do one 

subject.  I can't guarantee us it will take us all the way to 12:30.  

But I can guarantee---- 

 MJ [CAPT ALLRED]:  Fair enough.   
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 CDC [MR. SCHNEIDER]:  I would be happy to be cut off at 12:30.  

Or, if I finish before that, we can adjourn at that time.  
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 MJ [CAPT ALLRED]:  Very good. 

CROSS-EXAMINATION 

Questions by the civilian defense counsel: 

 Q [MR. SCHNEIDER]:  Good afternoon, Mr. .   

 A [MR. ]:  Good afternoon, sir.   

 Q [MR. SCHNEIDER]:  Let me make kind of go in reverse order 

here, just because we just heard what you said about those last 

exhibits.  Can we take a look at the Exhibit 15 again?  I'd be happy 

to have it transmitted and broadcast.  I'd be happy to have anyone 

who is willing to help me get this block off the gun.  We don't need 

it on the power point, we'll just use the overhead.   

  I want to take you back to these exhibits, which I think 

are all numbered 15.  But before we go to them specifically, did I 

hear you correctly?  You said that this was relevant to your 

investigation.  Correct?  

 A [MR. ]:  Yes, sir.   

 Q [MR. SCHNEIDER]:  What investigation is that?  

 A [MR. ]:  Al Qaeda.  

 Q [MR. SCHNEIDER]:  Criminal investigation?  

 A [MR. ]:  Well, it started as criminal investigation as 

an FBI agent, yes.  But later on after 9/11, it became an 
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intelligence collection and as part of the war on terror.   1 
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 Q [MR. SCHNEIDER]:  At this time you saw Mr. Hamdan and spoke 

with him in 2002, let's be clear, there was an ongoing criminal 

investigation in which you were an investigating agent.  Correct?  

 A [MR. ]:  Yes, sir.  Absolutely.  

 Q [MR. SCHNEIDER]:  And that involved al Qaeda?  

 A [MR. ]:  Yes.  

 Q [MR. SCHNEIDER]:  That involved the COLE and the embassy 

bombings?  

 A [MR. ]:  Correct.  

 Q [MR. SCHNEIDER]:  And 9/11?  

 A [MR. ]:  Correct.  

 Q [MR. SCHNEIDER]:  And when you said it would be relevant to 

your investigation, would it be fair to say that, with regard to any 

criminal prosecution, it would be important to you as a trained law 

enforcement criminal investigator to make sure you knew exactly who 

these cards were, if you could find out.  Right?  

 A [MR. ]:  No, not really.  The reason for that, sir--

because I did not see these cards until yesterday, so I wasn't even 

aware of their existence.  However, if I saw them at the time, those 

could have been very important for me from actionable intelligence; 

because, as I said yesterday, when we came down here even before Mr. 

Hamdan arrived to the island in 2000, we were specifically instructed 
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by our leadership that this operation here is an intelligence 

collection operation to stop the second--the next attack, and we have 

to think intelligence rather than criminal.   
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 Q [MR. SCHNEIDER]:  I think you may be answering a question I 

didn't ask.  I just asked, would it be important to know from where 

it came, if you could find out?  

 A [MR. ]:  Absolutely.   

 Q [MR. SCHNEIDER]:  You said that they were relevant to what Mr. 

Hamdan voluntarily and cooperatively told you in the interviews you 

conducted in 2002.  Right?  

 A [MR. ]:  Some of the names and the locations.  I 

specifically mentioned, I believe, Nibras, that there was a 

guesthouse named Nibras, and he mentioned that.  So, yes.   

 Q [MR. SCHNEIDER]:  Consistent with what you saw in the last few 

days with respect to Exhibit 15 is consistent with what Mr. Hamdan 

voluntarily told you in a cooperative way?  

 A [MR. ]:  Portions of it.  Yes.  

 Q [MR. SCHNEIDER]:  I think I heard you say earlier today that 

it turned out after you reflected on what Mr. Hamdan told you in his 

interviews with you in 2002, it turned out he was, quote, right on 

the money.  Is that a phrase you used today?  

 A [MR. ]:  In specific incidents, yes.  In specific 

incidents.  
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 Q [MR. SCHNEIDER]:  Just to be clear, what do you mean by right 

on the money?  His information was accurate?  
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 A [MR. ]:  Yeah.  This is a figure of speech.  This is 

information--yeah.  His information has been accurate when it came to 

the issues that we were discussing at the time.  

 Q [MR. SCHNEIDER]:  Mr. , there's a chance that your 

English is better than my English, and so certainly your Arabic is 

better than anything that I can do.  Is that the one that has names?  

 A [MR. ]:  No.  That's the one that had places.  

 Q [MR. SCHNEIDER]:  What numbers--would this be the one?  

 A [MR. ]:  Yes, sir.  That one has names.  

 Q [MR. SCHNEIDER]:  That's the one with names?  

 A [MR. ]:  Titles or names.  Yes.  

 Q [MR. SCHNEIDER]:  And those are 32 separate individuals.  

Correct?  

 A [MR. ]:  I believe so, yeah.  It goes to number 32.  

 Q [MR. SCHNEIDER]:  And I think you mentioned a few who were 

known to you to be the bodyguards.  Correct?  

 A [MR. ]:  No.  There's only one bodyguard or two 

individuals who at one point used to be bodyguards, but that's it.  

It is Zubaydah Hadali and Khalidal-Habi.  But Khalidal-Habi also, as 

I mentioned, he was close to Saif Al-Adel, who is the head of the 
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security.  And Zubaydah Hadali was also close in the inner circle of 

bin Laden at the time.  But those are the only two that's mentioned.  
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 Q [MR. SCHNEIDER]:  The what circle, sir?  

 A [MR. ]:  The inner circle of Usama bin Laden, yeah.  The 

same group around him.  The people that you saw in the video, you 

know, around bin Laden with weapons, Mr. Hamdan, those guys.  

 Q [MR. SCHNEIDER]:  And who is Mr.--again, forgive me with my 

mispronunciations.  Mr. Tabarek?   

 A [MR. ]:  Abdulla Tabarek.  Yeah.  

 Q [MR. SCHNEIDER]:  Is he on this list?  

 A [MR. ]:  Yes.  He is Abu Assim Al-Maghribi.  He's number 

19 on the list.  Yes.   

 Q [MR. SCHNEIDER]:  Number 19?  

 A [MR. ]:  Yes, sir.   

 Q [MR. SCHNEIDER]:  And he was one of those within the inner 

circle.  Wasn't he?  

 A [MR. ]:  Yes.  Absolutely.  But he has also been with 

Usama bin Laden for a long period of time.  He has a senior position 

in the group--organizationally speaking.   

 Q [MR. SCHNEIDER]:  Yes, absolutely, inner circle, long time?  

 A [MR. ]:  Right.  
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 Q [MR. SCHNEIDER]:  I think you also used the phrase--and, 

again, forgive me if I got it down incorrectly.  But I think you used 

the phrase VIPs?   
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 A [MR. ]:  I was just translating shah saab at the top.   

 Q [MR. SCHNEIDER]:  Did you mean to convey that these were sort 

of the top guys of the inner circle, the very important people?  

 A [MR. ]:  The leaders. 

   Q [MR. SCHNEIDER]:  Leaders?  

 A [MR. ]:  Individuals, people.  Shah saab means persons.  

That's exact term for it.  And I think we have maybe some other 

translators who can actually help us with that specific term.  But I 

look at it as, when I read shah saab, I look at it as VIPs.  That's 

how I look at it, even though the term doesn't verbatim translate, 

but I think the feeling of the term.   

 Q [MR. SCHNEIDER]:  And so we have what you would call the 

leaders, the VIPs, the inner circle, those very close to bin Laden 

with regard to al Qaeda operations as opposed to just being closed to 

him in person.  Right?  

 A [MR. ]:  Yes.  

 Q [MR. SCHNEIDER]:  Operations?  

 A [MR. ]:  You can say that.  Yes, sir.  
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 Q [MR. SCHNEIDER]:  I may have missed it, but where is Mr. 

Hamdan in this list?  
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 A [MR. ]:  He's not on the list.  He's not.   

 CDC [MR. SCHNEIDER]:  We'll resume in the afternoon, with your 

permission, Your Honor?   

 MJ [CAPT ALLRED]:  As you wish.  And I assume you would like Mr. 

 to come back after lunch?   

 CDC [MR. SCHNEIDER]:  You'd be willing, wouldn't you, Mr. 

?   

 WIT [MR. ]:  Well, I'm measuring how far it is from here, 

swimming back to Florida.  But.   

 MJ [CAPT ALLRED]:  Okay.  We'll recess until 1400.  We'll wait 

while the members withdraw from the courtroom.   

 BAILIFF:  All rise [all person did as directed and the members 

withdrew from the courtroom]. 

 MJ [CAPT ALLRED]:  Court's in recess.   

[The military commission was recessed at 1224, 23 July 2008.] 

[The military commission was called to order at 1406, 23 July 2008.] 

 MJ [CAPT ALLRED]:  Court is called to order.   

  All parties present when the court recessed are once again 

present.   

  Mr. Schneider. 
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CONTINUED CROSS-EXAMINATION 1 
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Questions by the civilian defense counsel: 

 Q [MR. SCHNEIDER]:  Good afternoon again.   

 A [MR. ]:  Good afternoon, sir.   

 Q [MR. SCHNEIDER]:  I am going to try to get through this 

examination so you can get your flight tomorrow.   

 A [MR. ]:  Thank you.   

 Q [MR. SCHNEIDER]:  To the extent you are able, I would ask that 

you try to focus right on the question I ask you.  And if it's a yes 

or no, just try to stick with that, and I will try to ask the next 

question as soon as you give the answer, if you're able.  I'm not 

putting any restrictions on you.  

 A [MR. ]:  Thanks.   

 Q [MR. SCHNEIDER]:  If you could go back to Exhibit 15, and kind 

of pick up where we left off.   

 CDC [MR. SCHNEIDER]:  May I?   

 MJ [CAPT ALLRED]:  Um-hmm.   

 Q [MR. SCHNEIDER]:  Is this the names again?  

 A [MR. ]:  No, sir.  This is the places.  

 Q [MR. SCHNEIDER]:  The names?  

 A [MR. :  This is the names.  

 Q [MR. SCHNEIDER]:  Names?  

 A [MR. ]:  Yes.  
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 Q [MR. SCHNEIDER]:  Is it your understanding, Mr. , that, 

based on the interviews that you conducted in 2002 and any 

information that came to you before you sat down with him, that Mr. 

Hamdan had stated that the car he was driving when captured was not 

his own?  
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 A [MR. ]:  Yes, sir.  He mentioned so.  

 Q [MR. SCHNEIDER]:  In fact, you mentioned that this morning.  

Did you not?  

 A [MR. ]:  Yes, sir.  

 Q [MR. SCHNEIDER]:  And that he had said whatever was in the car 

was not his own?  

 A [MR. ]:  He actually said combination.  He says he has 

some stuff that was his own, but some other stuff that wasn't his 

own.  

 Q [MR. SCHNEIDER]:  Some things on his person.  Some things in 

the car he was driving.  Correct?  

 A [MR. ]:  Right.  

 Q [MR. SCHNEIDER]:  And did anyone ever tell you either during 

the interviews you did in 2002 or prior that he had said at Takteh-

Pol, when interviewed, that, "The stuff in the car was with me since 

that it was in the car, but it was not mine"?  

 A [MR. ]:  Portions of it, yes.  Some of the stuff in the 

car that I asked him about.  But that's--I don't know if I can talk 
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about this because it was 2003 when I showed him, in May 2003.  1 
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 Q [MR. SCHNEIDER]:  I'm sorry, the question was--and I would be 

happy to have it repeated.  Did anyone ever tell you, during your 

interviews in 2002 or prior, that Salim Hamdan had said when 

interrogated in Takteh-Pol that the material was with him, but it was 

not his?  

 A [MR. ]:  No, sir.  

 Q [MR. SCHNEIDER]:  Did you say this morning that you understood 

the car had been--you understood Mr. Hamdan to have told you in 2002 

or before that the car was borrowed, and he was using it to drive his 

family to Pakistan?  

 A [MR. ]:  Yes, sir.  

 Q [MR. SCHNEIDER]:  Do you have any reason to doubt that he did 

drive his family to Pakistan?  

 A [MR. ]:  No.  

 Q [MR. SCHNEIDER]:  His wife and his child, and his wife was 

expecting?  That rang true?  

 A [MR. ]:  Yes, sir.  

 Q [MR. SCHNEIDER]:  It checked out based on other information?  

 A [MR. ]:  I don't believe we checked all the things out.  

It was very difficult.  But there's a fact that his wife made it back 

to Yemen; so we assume that it's true.  
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 Q [MR. SCHNEIDER]:  I asked you earlier this morning, or I guess 

this afternoon.  I asked you earlier this afternoon if as a criminal 

law enforcement investigator it would be important to you if you were 

able to try to determine exactly whose car this was.  Do you remember 

that question?  
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 A [MR. ]:  Yes, sir.  

 Q [MR. SCHNEIDER]:  Okay.  And I realize this is not something 

that you've dealt with for the last six years, since you talked to 

Mr. Hamdan in 2002?  

 A [MR. ]:  It's five years.  Yeah.  

 Q [MR. SCHNEIDER]:  Five years?  

 A [MR. ]:  Because I spoke with him in 2003.  

 Q [MR. SCHNEIDER]:  You just saw the car in the last couple of 

days.  Right?  

 A [MR. ]:  Yes, sir.  

 Q [MR. SCHNEIDER]:  So I don't mean to take unfair advantage of 

the recency in which you've seen it, but let me ask you a couple 

questions.  Do you know what name Mr. Hamdan gave when he was asked 

in 2001 and 2002, "Well, if it wasn't your car, whose car was it?"  

 A [MR. ]:  I know what name he gave me.  But I'm not aware 

of what he told the other agents or the other military people who 

talked to him, no.  
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 Q [MR. SCHNEIDER]:  You've not seen the videotapes?  1 
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 A [MR. ]:  No. 

 Q [MR. SCHNEIDER]:  I'm going to try to be careful here, and I 

just want to ask you if you're aware of the following fact.  It 

doesn't mean it occurred, and we'll tie it up later.  But did anyone 

ever tell you that Mr. Hamdan said on January 30th, 2002, to FBI 

Agent ---- 

 A [MR. ]:  ----I know .  

 Q [MR. SCHNEIDER]:  ----and FBI ? 

 A [MR. ]:  I'm not aware of him.  

 Q [MR. SCHNEIDER]:  That, "I borrowed the car to get my pregnant 

wife and my child out of the country before the air strike 

intensified."  Hamdan explained, as the report said, that he promised 

to return the car to Abu Yasser.  Does that name ring a bell?  

 A [MR. ]:  Abu Yasser al Jazairi, I mentioned him earlier.  

Yes.  

 Q [MR. SCHNEIDER]:  Right.   

 A [MR. ]:  He is the main facilitator for al Qaeda.  

 Q [MR. SCHNEIDER]:  In the inner circle?  

 A [MR. ]:  No, not necessarily.  He does all their papers, 

the passports, the fraudulent stuff, if anybody wants to travel 

outside Pakistan, inside Pakistan.  He's a smuggler.  He is an 
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important element of al Qaeda, but I don't go as close as putting him 

in the same position as Mr. Hamdan around bin Laden.  No.  
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 Q [MR. SCHNEIDER]:  Did anyone tell you that Special Agent  

 of the FBI and Detective  of the New York City 

Police Department--let me back up.  Does the New York City Police 

Department do intelligence work?  

 A [MR. ]:  Yes, they actually are full members of the 

Joint Terrorism Task Force, and they also have their own Intel 

division now.  Yes.  

 Q [MR. SCHNEIDER]:  Do they do a little criminal investigation?  

 A [MR. ]:  Both.  

 Q [MR. SCHNEIDER]:  On the side?  

 A [MR. ]:  You know, after 9/11 with the PATRIOT Act, 

there's no difference any more?   

 Q [MR. SCHNEIDER]:  It's tough to distinguish?  

 A [MR. ]:  Tough to distinguish.  

 Q [MR. SCHNEIDER]:  A criminal investigation? 

 A [MR. ]:  Yeah.  This is way above my grade level at the 

time.  

 Q [MR. SCHNEIDER]:  I interrupted myself.   

 A [MR. ]:  It's okay, sir.  
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 Q [MR. SCHNEIDER]:  Did anyone ever tell you prior to your 

interview--excuse me.  Did anyone ever tell you in 2002 or before 

that Detective  and Special Agent  were told 

the following during their interview with Mr. Hamdan on August 24, 

2002, quote: 
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  "Hamdan stated that, when he was captured, he was returning 

from Boldak going to Kandahar.  Hamdan was traveling in a vehicle 

that belonged to his friend Abu Yasser"?  

 A [MR. ]:  I didn't know any of these things when I talked 

to him.  But Mr. Hamdan personally told me that fact, too, as I 

stated earlier, sir.  

 Q [MR. SCHNEIDER]:  Okay.  Let me ask you this question then.  I 

think when you were describing the names on this card as being the 

inner circle---- 

 A [MR. ]:  The VIPs, the individuals, the high-level 

individuals in the group.  Yes.  

 Q [MR. SCHNEIDER]:  Correct.   

 A [MR. ]:  I mentioned Abu Assim Maghribi when you 

specifically asked me about Tabarek, and I said, yes, he is in inner 

circle.  

[END OF PAGE] 
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 Q [MR. SCHNEIDER]:  Right.  But I'm going to get to somebody 

else.   
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 A [MR. ]:  Right.  But not all of them, meaning, are in an 

inner circle.  

 Q [MR. SCHNEIDER]:  I think we established before the lunch 

break that Mr. Hamdan's name is not on the card.  Correct?  

 A [MR. ]:  Yes.  That's true.  

 Q [MR. SCHNEIDER]:  Not in Arabic and not otherwise?  

 A [MR. ]:  No.  No, sir, he's not.  

 Q [MR. SCHNEIDER]:  Is the person that you understood was the 

owner of the car that Mr. Hamdan used, is his name on here by chance?  

 A [MR. ]:  Abu Yasser?   

 Q [MR. SCHNEIDER]:  Yes. 

 A [MR. ]:  Nothing that I can see.  I don't know if he has 

another alias that I'm not aware of.  But, no, I don't see his name.   

 Q [MR. SCHNEIDER]:  Would you take a look at--I'm sorry.   

 MJ [CAPT ALLRED]:  Maybe the other side of the card.   

 CDC [MR. SCHNEIDER]:  I'm not good with these cards, sir.   

 Q [MR. SCHNEIDER]:  Who is 53?  

 A [MR. ]:  53?   

 Q [MR. SCHNEIDER]:  53.   

 A [MR. ]:  Abu Yasser.  But, again, this is not an 

individual here.  This is on their places.  So there's probably a 
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location they named Abu Yasser, I don't know, because the title of 

this card is the places.  It is different positions of the--yeah, 

that exist in Kandahar.  And as I mentioned, I didn't know who is 

that now.  Did they make a mistake and put a name of an individual in 

the place?  I doubt that.  But this is locations, not individuals.  

As you will see--I'm sorry, I'll try to limit my answers.   
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 CDC [MR. SCHNEIDER]:  Could we have the question read back?  I 

think it was just two words.   

 A [MR. ]:  You can read the question back, sir. 

 Q [MR. SCHNEIDER]:  Abu Yasser?   

 A [MR. ]:  This is possibly a location, because at the 

title of this card that you have on the screen here in front of you, 

sir, it doesn't say people, it said locations.   

 Q [MR. SCHNEIDER]:  Okay.   

 A [MR. ]:  And then there's the military command, media, 

then Nibras guesthouse, and it goes Abu Al Bayada's Al-Bashiri's 

training camp.  And then there's---- 

 MJ [CAPT ALLRED]:  Okay.  That's a good answer.  Thank you.   

 Q [MR. SCHNEIDER]:  Okay.  Yes or no, is it possible that Mr. 

Hamdan borrowed a car from Abu Yasser, and that things in the car 

were Abu Yasser's?  Is it possible?  I'm not asking for likely.   

 A [MR. ]:  Well, this is a fact that I agreed with you 

from the beginning.  I said that he said that.  However, he said also 
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that there was the stuff in the car that belongs to him.  I doubt Mr. 

Abu Yasser will have the picture of Mr. Hamdan's wife.   
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 Q [MR. SCHNEIDER]:  I agree with that.   

 A [MR. ]:  So.  

 Q [MR. SCHNEIDER]:  And is it possible that Abu Yasser would 

have a card with Abu Yasser's location?  Possible.   

 A [MR. ]:  Well, again, I don't think that that's the same 

Abu Yasser.  That's not Abu Yasser a person, that's Abu Yasser a 

location that they have.   

 Q [MR. SCHNEIDER]:  Location. 

 A [MR. ]:  Yes, sir.  

 Q [MR. SCHNEIDER]:  Let me ask you another question about 

locations or other information on these cards.  You mentioned that 

there's some reference to heretic, meaning an Afghan person who sided 

with the Northern Alliance against the Taliban?  

 A [MR. ]:  Right.  Munaf Akhenaten, the exact terms.  

 Q [MR. SCHNEIDER]:  Isn't it true that, up until mid October, 

American forces were not in Afghan fighting an armed conflict with 

the Taliban?  

 A [MR. ]:  But there was a rebellion going on among 

Afghan.  There was Ahmed Shah Masaoud.  He just got assassinated.  
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 Q [MR. SCHNEIDER]:  Big time rebellion.  Right?  1 
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 A [MR. ]:  Absolutely.  There was a war between different 

Afghani factions.  

 Q [MR. SCHNEIDER]:  The Northern Alliance on one side?  

 A [MR. ]:  And different Pashtun tribes that rebelled 

against al Qaeda in the south, too.  Yes.  

 Q [MR. SCHNEIDER]:  Al Qaeda and Taliban.  Right?  

 A [MR. ]:  Absolutely.  

 Q [MR. SCHNEIDER]:  Al Qaeda, meaning foreign Arab fighters?  

 A [MR. ]:  And al Qaeda itself.  Plus, like, for example, 

on this card that you have, there is the Libyans Brother--and the 

Libyans Brothers, 55.  And as I said, I assume this is the location 

or the base of the Libyans who were fighting with al Qaeda and they 

put it on the card.  So it's Arab fighters and other fighters, you 

know, Pakistanis, Afghan.  

 Q [MR. SCHNEIDER]:  It could be with regard to---- 

 A [MR. ]:  Absolutely.  

 Q [MR. SCHNEIDER]: ----the civil striving that preceded the 

American---- 

 A [MR. ]:  I won't call it civil.  

 Q [MR. SCHNEIDER]:  I don't mean civil in a civilized sense.   

 A [MR. ]:  I understand.  Thanks.  
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 Q [MR. SCHNEIDER]:  But the references could well be to things 

other than some terrorist attack outside the United States.  Correct?  
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 A [MR. ]:  This is---- 

 Q [MR. SCHNEIDER]:  Outside of Afghan?  

 A [MR. ]:  This is, I believe it goes as I mentioned, sir, 

before.  

 Q [MR. SCHNEIDER]:  Just yes or no.   

 A [MR. ]:  About what?   

 Q [MR. SCHNEIDER]:  It's possible that these references could be 

to the military battle that preceded 9/11?  

 A [MR. ]:  No.  Not that preceded.  This is after 9/11.  

Because as Mr. Hamdan said, and this is what I was trying to clarify.  

As Mr. Hamdan said, when he came down to Kandahar, Abu--Saif Al-Adel 

was putting cells around the locations that were mentioned on these 

cards.  And that's what I was referring to that it happened after 

9/11.  

 Q [MR. SCHNEIDER]:  Let's be clear.  You never talked to Mr. 

Hamdan about this card.  Did you?  

 A [MR. ]:  No.  But I talked to-- 

 Q [MR. SCHNEIDER]:  And he never said anything to you about it.   

 A [MR. ]:  No.  

 Q [MR. SCHNEIDER]:  Did he?  

 A [MR. ]:  No.  
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 Q [MR. SCHNEIDER]:  Let's do this.  Is there more than one 

Khallad?  Is there a Khallad Al-Tunisi?  
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 A [MR. ]:  There is a couple of Khallads.  Right.  

 Q [MR. SCHNEIDER]:  In this group of people we discussed?  

 A [MR. ]:  No.  The group of people, there's only one 

Khallad that we discussed and we talked about.  

 Q [MR. SCHNEIDER]:  Mr. Waleed bin Attash?  

 A [MR. ]:  Yeah.  I'm not familiar with the other Khallads 

here.  I'm not even--you know, I'm familiar that possibly there's 

another Khallad, but we never heard any information that indicates 

there was another one.  

 Q [MR. SCHNEIDER]:  So you heard about him, but you didn't get 

any information that there was another one?  

 A [MR. ]:  No.  No.  There's a possibility that there is 

probably another guy named Khallad.  That possibility exists.  

 Q [MR. SCHNEIDER]:  Is it possible that--let's forget about Mr. 

Hamdan for a moment, if you're able.  Is it possible that those Arab 

fighters aligned with the Taliban were having folks bring them 

weapons and ammunition to the front?  

 A [MR. ]:  Sure.  

 Q [MR. SCHNEIDER]:  To be used in the conventional battle among 

soldiers and folks?  

 A [MR. ]:  Sure.  That's a possibility.  
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 Q [MR. SCHNEIDER]:  Like at the battle of Kandahar?  1 
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 A [MR. ]:  I'm sorry?  Sure, yeah.  But that letter was 

Jalalabad, not Kandahar.  

 Q [MR. SCHNEIDER]:  There eventually was a battle of Kandahar.  

Wasn't there?  

 A [MR. ]:  Yeah.  But the letter that I read was Jalalabad 

about the letters, the weapons.  

 Q [MR. SCHNEIDER]:  There was a prior battle of Jalalabad?  

 A [MR. ]:  Well, the battle at the time--remember, when 

Mr. Hamdan was there, Kabul was already fell off the hands of Taliban 

and al Qaeda.  And Saif Al-Adel actually, Mr. Hamdan was worried 

about, as I testified earlier, about the safety of bin Laden and Saif 

Al-Adel told him they moved to Jalalabad.  And he said that he left 

Khallad with the Sheikh in Jalalabad.   

 Q [MR. SCHNEIDER]:  I think the question was, was there a battle 

at Jalalabad?  Yes or no.   

 A [MR. ]:  There was a battle eventually all over 

Afghanistan.  All of it fell in our hands.  

 Q [MR. SCHNEIDER]:  And there were battles prior to the 

Americans arriving between Taliban and Arab fighters on one side, 

Northern Alliance on the other?  

 A [MR. ]:  Not in Jalalabad.  In the frontlines north of 

Kabul.  
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 Q [MR. SCHNEIDER]:  Frontlines?  1 
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 A [MR. ]:  Waleed bin Shir area.  Yeah.  

 Q [MR. SCHNEIDER]:  Which direction was Mr. Hamdan's car going, 

as far as you know, based on what you learned?  

 A [MR. ]:  From what he told me, he was coming back to 

Kandahar from Afghanistan.  

 Q [MR. SCHNEIDER]:  Towards Kandahar?  

 A [MR. ]:  Towards Kandahar.  

 Q [MR. SCHNEIDER]:  Let me ask you a question, just to be sure I 

didn't misunderstand something.   

 A [MR. ]:  Yes, sir.  

 Q [MR. SCHNEIDER]:  With regard to the so-called fourth plane.   

 A [MR. ]:  Yes, sir.  

 Q [MR. SCHNEIDER]:  Mr. Hamdan never said anything to you or in 

your presence in any of your interviews that you discussed today that 

he knew the destination of a fourth plane before?  

 A [MR. ]:  No.  No, sir, he did not.  

 Q [MR. SCHNEIDER]:  Or a third plane?  

 A [MR. ]:  No, he did not.  

 Q [MR. SCHNEIDER]:  Or a second plane?  

 A [MR. ]:  Just what he heard from KSM briefing bin Laden.  

 Q [MR. SCHNEIDER]:  Or a first plane?  

 A [MR. ]:  No.  
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 Q [MR. SCHNEIDER]:  He just overheard two people talking.  He 

overheard it sometime after September 11, 2001?  
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 A [MR. ]:  Yes, sir.  

 Q [MR. SCHNEIDER]:  And he told you about that conversation 

voluntarily?  

 A [MR. ]:  Yes, sir.  

 Q [MR. SCHNEIDER]:  Cooperatively?  

 A [MR. ]:  Yes, sir.  

 Q [MR. SCHNEIDER]:  He was in the front of the car, presumably?  

 A [MR. ]:  He's driving.  

 Q [MR. SCHNEIDER]:  He was driving.   

 A [MR. ]:  He was driving the vehicle.  

 Q [MR. SCHNEIDER]:  And the two people who had the conversation 

were in the back?  

 A [MR. ]:  The number one and the number two of al Qaeda.  

Yes, sir.  

 Q [MR. SCHNEIDER]:  You were never under any impression that 

there was a three-way conversation in which Mr. Hamdan was a 

participant?  

 A [MR. ]:  He never said that.  No, sir.  

[END OF PAGE] 
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 Q [MR. SCHNEIDER]:  With regard to--I don't want to ask you--

well, I'm going to resist asking you a lot of similar questions.  I'm 

going to ask you sort of a blanket question.   
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 A [MR. ]:  Okay, sir.  

 Q [MR. SCHNEIDER]:  Isn't that also true with respect to other 

information you heard about the COLE bombing in 2000 and embassy 

bombings in 1998; what he heard was after the fact rather than before 

the fact?  

 A [MR. ]:  Yes, sir.  That's correct.  

 Q [MR. SCHNEIDER]:  And he told you what he knew willingly?  

 A [MR. ]:  Yes, sir.  

 Q [MR. SCHNEIDER]:  Cooperatively?  

 A [MR. ]:  Yes, sir.  

 Q [MR. SCHNEIDER]:  And it was helpful to you.  Wasn't it?  

 A [MR. ]:  It was helpful to help to piece a puzzle 

together.  I mean, there's a lot of things that I would like to know 

more from Mr. Hamdan.  Unfortunately, the situation is not that.   

 Q [MR. SCHNEIDER]:  Let me ask you a question about your power 

point.   

 A [MR. ]:  Yes, sir.  Go ahead.  

[END OF PAGE] 
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 Q [MR. SCHNEIDER]:  Get back on more familiar territory.  And 

I'm going to return these now because otherwise-- 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

  Can we go to that?  I think it's Exhibit 23.  I would just 

like to ask you a few questions again about what I call the 

foundation, how it was created and so forth.   

 A [MR. ]:  Okay, sir.  

 Q [MR. SCHNEIDER]:  It was designed to try to convey information 

about this al Qaeda organization and people in it that you know.  

Right?  

 A [MR. ]:  Yes, sir.  

 Q [MR. SCHNEIDER]:  When did you first create it?  

 A [MR. ]:  Umm.  

 Q [MR. SCHNEIDER]:  The first version.   

 A [MR. ]:  I think it's probably around 2002, 2003.   

 Q [MR. SCHNEIDER]:  Can you correlate it to an event, even if 

you don't know the date?  

 A [MR. ]:  At that time, you know, there was people want 

to know about what's--you know, 9/11 and all the things that 

happened.  And then after that, we updated some of the slides for the 

9/11 Commission just to put something for them about the structure of 

the organization.  And many of these things made it to the 9/11 

Commission report about the structure of al Qaeda.   
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 Q [MR. SCHNEIDER]:  Okay.  If we could, let's go to the 9/11 

Commission.   
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 A [MR. ]:  Yes, sir.  

 Q [MR. SCHNEIDER]:  You updated it in 2003?  

 A [MR. ]:  I believe so.  I don't remember exactly, but I 

believe so.  

 Q [MR. SCHNEIDER]:  And that would have been after you learned 

everything you told us today about your interviews with Mr. Hamdan?  

 A [MR. ]:  I don't remember.  I don't remember if it's 

2002, 2003.  But I remember I already spoke with Mr. Hamdan.  So 

there's that possibility exists.  But I cannot answer you yes or no 

under other, because I really don't remember.  

 Q [MR. SCHNEIDER]:  And I'm interested just in the sequence 

rather than precise dates.  But you had finished talking with Mr. 

Hamdan for those interviews you did in 2002 before the version of 

power point you did for the 9/11 Commission?  

 A [MR. ]:  This is if I did the power point before I 

talked to Mr. Hamdan in 2002; so that's why I don't want to--I'm 

under oath, and I need to be very careful with my answers.  

 Q [MR. SCHNEIDER]:  And you tried to be as accurate as you 

could?  

 A [MR. ]:  Yes, sir. 
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 Q [MR. SCHNEIDER]:  Based on the information available to you?  1 
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 A [MR. ]:  And my recollection.  My recollection.  

 Q [MR. SCHNEIDER]:  Your recollection.  Of course.   

 A [MR. ]:  Exactly.  

 Q [MR. SCHNEIDER]:  You tried to be as complete as you could?  

 A [MR. ]:  Yes, sir.  

 Q [MR. SCHNEIDER]:  And you knew that folks would be relying on 

it?  

 A [MR. ]:  Yes.  

 Q [MR. SCHNEIDER]:  The 9/11 Commission Report is available 

publicly.  Right?  

 A [MR. ]:  Right.  

 Q [MR. SCHNEIDER]:  And have you ever looked at it?  

 A [MR. ]:  I looked at it.   

 Q [MR. SCHNEIDER]:  In the back, it has a series of a list of 

the hearings that were undertaken.  No, let's leave that.   

 A [MR. ]:  Yes. 

 Q [MR. SCHNEIDER]:  Commission hearings starting in March of 

2003 through January, June of 2004.   

 A [MR. ]:  Yes.  

[END OF PAGE] 
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 Q [MR. SCHNEIDER]:  Does the fact that the Commission hearings 

occurred in March of 2003 and later refresh your recollection that in 

fact this information was after you talked to---- 
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 A [MR. ]:  No, sir.  Because I wasn't part of any of the 

hearings, part of it because of security reasons.  As I said 

yesterday, this was given to the staffers of the 9/11 Commission.   

 Q [MR. SCHNEIDER]:  You actually gave them the power point?  

 A [MR. ]:  I don't know if they got a copy of it.  But the 

FBI had me go to Washington, and we met at the offices of the 9/11 

Commission.  So publicly I'm not in any of the hearings, even though 

the report is different.   

 Q [MR. SCHNEIDER]:  The 9/11 Commission reviewed a lot of 

materials, to your understanding.  Didn't it?  

 A [MR. ]:  Absolutely.  Yes.  

 Q [MR. SCHNEIDER]:  It's the final report on the National 

Commission on Terrorist Attacks Upon the United States.  Right?  

 A [MR. ]:  I think so.  Yeah.  

 Q [MR. SCHNEIDER]:  And, thus, I stayed up a little later last 

night and took a look at it.  Over 2.5 million pages of information 

were looked at.   

 A [MR. ]:  I have no idea how many pages.  I will take 

your word for it.  
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 Q [MR. SCHNEIDER]:  Interviewed more than 1,200 individuals.  

Does that sound right?  

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

 A [MR. ]:  I honestly don't remember.  

 Q [MR. SCHNEIDER]:  19 days of public testimony.  How would you 

like to go 19 days?  

 A [MR. ]:  I will generally think about swimming back to 

Florida.   

 Q [MR. SCHNEIDER]:  But you're generally familiar with the fact 

that they had a lot of information.  Correct?  

 A [MR. ]:  Yes, sir.  

 Q [MR. SCHNEIDER]:  And you mentioned a lot of names in there.  

Didn't you?  

 A [MR. ]:  I think so.  

 Q [MR. SCHNEIDER]:  In fact--can we switch back and forth?  Is 

that too much of a problem for the power point?   

  Let me ask it a different way.  Okay.  Thank you.   

  Let me just give you an example, and see if this is the 

kind of information that you're familiar with the Commission having 

looked at.   

 A [MR. ]:  Okay.  

 CDC [MR. SCHNEIDER]:  It's demonstrative.  Can we have this 

broadcast to whoever wants to look?   

 MJ [CAPT ALLRED]:  Yes.   

  2285



  

 Q [MR. SCHNEIDER]:  There's a lot of names.  Right?  1 
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 A [MR. ]:  Yes, sir.  

 Q [MR. SCHNEIDER]:  And just for the record, I'm looking at 

pages 433 to page 447, the report that is 567 pages long.  And it's 

alphabetical, Mr. ?   

 A [MR. ]:  Yes, sir.  

 Q [MR. SCHNEIDER]:  Is Mr. Hamdan mentioned?  

 A [MR. ]:  I really don't know if he's mentioned.  I mean, 

here, with this list his name is not on the page.  But, again, you 

have to keep in mind that at the time when 9/11--I'm sorry.  Go 

ahead.  

 Q [MR. SCHNEIDER]:  I do want to try to---- 

 A [MR. ]:  It's okay.  

 Q [MR. SCHNEIDER]:  ----get you on your plane tomorrow morning.   

But he was in your power point that you gave to the 9/11 Commission?  

 A [MR. ]:  Yes.  

 Q [MR. SCHNEIDER]:  Has that been in your control ever since the 

2003 version was created for the Commission?  

 A [MR. ]:  No.  

[END OF PAGE] 
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 Q [MR. SCHNEIDER]:  Has it changed at all since the version that 

was given to the 2003 9/11 Commission on Terrorist Attacks Against 

the United States?  
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 A [MR. ]:  I reviewed it.  And the only change is that 

they took the pictures of all the detainees in Guantanamo Bay out of 

that presentation.  That's the only thing that changed.   

 Q [MR. SCHNEIDER]:  That's it?  

 A [MR. ]:  Yes.  And Mr. Hamdan was in one of the slides, 

as you saw.  However, that was at the time the identity of anyone in 

Guantanamo is classified, and this report is actually the 

declassified version.  So the names of all the people who we have in 

Guantanamo Bay at the time of their pictures, at that time they were 

still classified.  We cannot put their pictures out.  So when I had 

that presentation, that slide was classified.  And that's why I don't 

think the names will be here--his name will be here.   

 CDC [MR. SCHNEIDER]:  Move to strike.  I think that's an answer 

to a question I haven't asked yet.   

 CTC [MR. MURPHY]:  Objection, Your Honor.  It certainly was 

appropriate.   

 MJ [CAPT ALLRED]:  He's responding to your questions.  I can't 

remember actually now what the question was.  I was listening to the 

answer.  

 CDC [MR. SCHNEIDER]:  I think I'm in the same boat.   
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Questions by the civilian defense counsel: 1 
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 Q [MR. SCHNEIDER]:  Let me ask you about your power point then.  

Okay?  

 A [MR. ]:  Okay, sir.   

 Q [MR. SCHNEIDER]:  Let's go back to 23, if we could, on the 

power point.  There's a lot of names in the power point of people who 

are at Guantanamo.  Right?  

 A [MR. ]:  Yes.  

 Q [MR. SCHNEIDER]:  And were at the time you created it in 2003?  

 A [MR. ]:  Yeah.  I believe so.  

 Q [MR. SCHNEIDER]:  At the very beginning, slide one, that's the 

folks at the very top of the inner circle.  Right?  

 A [MR. ]:  That's the top structure of the organization.  

Yes, sir.   

 Q [MR. SCHNEIDER]:  The same with slide two?  

 A [MR. ]:  I would have to see slide two, but I believe 

it's the same.  Yes.   

 Q [MR. SCHNEIDER]:  Take a look.   

 A [MR. ]:  It's the Shura Council.  Slide two.  So, yes.  

[END OF PAGE] 
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 Q [MR. SCHNEIDER]:  And then by the time you get to, say, slides 

five and six, those are groups that are under it in the way you 

organized it?  
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 A [MR. ]:  In the kind of like a semi-fluid way, just to 

make Western minds understand the organization.  Yes, sir.  

 Q [MR. SCHNEIDER]:  Right.  What I did over the lunch hour was I 

just took slides one and two, five and six, and I put them vertically 

rather than horizontal.   

 A [MR. ]:  Yes, sir.  

 Q [MR. SCHNEIDER]:  And I realize it's not a perfect match to 

appropriate organization chart.   

 A [MR. ]:  Right.  

 Q [MR. SCHNEIDER]:  But, basically, you had these folks at the 

top who are in slides one and two.   

 A [MR. ]:  Um-hmm.  

 Q [MR. SCHNEIDER]:  And then responsibility or authority 

oversight over the people at the bottom in the chart in those areas 

identified.  Correct?  

 A [MR. ]:  Yeah.  But, you know, it's kind of--again, this 

is very fluid because---- 

 Q [MR. SCHNEIDER]:  Sure?  

 A [MR. ]:  Saif Al-Adel, for example, you put him third 

even though you can go easily to the first slide and put all these  
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things under him in the first slide.   1 
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 Q [MR. SCHNEIDER]:  Sure.   

 A [MR. ]:  So it's kind of like fluid.  You know?   

 Q [MR. SCHNEIDER]:  I'm getting that impression.  Can we go to 

slides five and six.  Five first, I'm sorry.   

Is it fair to say that the bottom of slide five is the top of slide 

six?  

 A [MR. ]:  Yes.  

 Q [MR. SCHNEIDER]:  You can look at six.   

 A [MR. ]:  It's more detailed, taking this section and 

making it in more detail.  Yes, sir.  

 Q [MR. SCHNEIDER]:  So in the way that you depicted it when you 

created this, you had those who you thought were guards reporting up 

to somebody named Abu Assim--can you say it for me?  

 A [MR. ]:  Abu Assim Al-Maghribi.  That's Abu Assim the 

Moroccan.  Yes, sir.  

 Q [MR. SCHNEIDER]:  Moroccan, like that fellow Tabarek?  

 A [MR. ]:  It is Tabarek.  

 Q [MR. SCHNEIDER]:  It's the same guy?  

 A [MR. ]:  It is the same guy.  But, again--I'm sorry, 

I'll answer your question.  
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 Q [MR. SCHNEIDER]:  The question is, is it the same guy?  This 

is Tabarek?  
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 A [MR. ]:  This is Tabarek.  Yes.  

 CDC [MR. SCHNEIDER]:  Okay.  And could we have the power point 

back on.   

 MJ [CAPT ALLRED]:  I'm still looking at slide five.   

 Q [MR. SCHNEIDER]:  Right.  Let's look at slide six to see that 

that is indeed--the top of six is the bottom of five.  The same guy.  

Right?  Abu Assim Al?  

 A [MR. ]:  Al-Maghribi.  

 Q [MR. SCHNEIDER]:  Thank you.   

 A [MR. ]:  Well, again, these guys, as I mentioned before, 

did not report--just for it to be factual, did not report to Abu 

Assim.  Ultimately, the head is Saif Al-Adel.  However, Abu Assim was 

the oldest guy, and they owed him all the respect.  So that's why he 

was their head.  

 Q [MR. SCHNEIDER]:  Okay.  And I think you described him as the 

fellow that was with bin Laden since the Soviet invasion?  

 A [MR. ]:  He has been with him for a long time.  Yes, 

sir.  

 Q [MR. SCHNEIDER]:  Very close?  

 A [MR. ]:  He is close to him.   

 

  2291



  

 Q [MR. SCHNEIDER]:  Inner circle?  1 
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 A [MR. ]:  Exactly.   

 Q [MR. SCHNEIDER]:  He was at Guantanamo.  Was he not?  

 A [MR. ]:  I believe so.  

 Q [MR. SCHNEIDER]:  Where is he today?  

 A [MR. ]:  I'm not the person to ask.  

 Q [MR. SCHNEIDER]:  Do you know?  

 A [MR. ]:  I have no idea.  The last time I read in the 

newspaper that he was in Morocco.  But I read it in an Arabic 

newspaper, so I don't know if this is true or just media rumors.  

 Q [MR. SCHNEIDER]:  Did you hear that he was released in 2004, 

sent home and never charged?  

 A [MR. ]:  I heard.  As I told you, I read in the paper.  

What I read in the paper that he has been set free, but I really 

don't know the details of that.  I wasn't that cleared to that.  So I 

don't know.  

 Q [MR. SCHNEIDER]:  Do you know what he was alleged to have 

done?  

 A [MR. ]:  I'm sorry?   

 Q [MR. SCHNEIDER]:  Do you know what he was alleged to have 

done?  

 A [MR. ]:  I'm just aware that he is part of the overall 

bin Laden conspiracy and he is one of the trusted people and one with 
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Usama bin Laden.  But I'm not familiar with his case nor his 

situation.  
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 Q [MR. SCHNEIDER]:  In the conspiracy?  Is that what you said?  

 A [MR. ]:  Yeah.  The overall conspiracy of al Qaeda.  

Yes, sir.  

 Q [MR. SCHNEIDER]:  Had you heard that he was the person who 

sacrificed himself by taking bin Laden's cell phone and driving with 

it the opposite direction that bin Laden was traveling in December of 

2001?  

 A [MR. ]:  No.   

 Q [MR. SCHNEIDER]:  That's news to you?  

 A [MR. ]:  Yes, sir.  

 Q [MR. SCHNEIDER]:  Let's take--well, you don't need it.  We can 

leave that up.  The photographs of the folks, the men, and the child.  

Do you remember those?  

 A [MR. ]:  Yes, sir.  From the Al-Fitr video, the Ayed 

Al-Fitr video.  Yes.   

 Q [MR. SCHNEIDER]:  The stills?  

 A [MR. ]:  Yeah.  The Al-Fitr video, the Eid Al-Fitr 

video.  Yes.  

[END OF PAGE] 
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Q [MR. SCHNEIDER]:  I'm going to ask you a few more questions.  

I won't repeat the ones I asked you earlier about the circumstances 

that day. 
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 A [MR. ]:  Okay, sir.  

 Q [MR. SCHNEIDER]:  Were those men shooting at Americans that 

day?  

 A [MR. ]:  No.  

 Q [MR. SCHNEIDER]:  Was there some sort of conspiracy being 

hatched that day?  

 A [MR. ]:  Well, do you want to--you're asking me about my 

knowledge?   

 Q [MR. SCHNEIDER]:  What you know.   

 A [MR. ]:  From later on?  Yes, we found out that there 

was a conspiracy.  

 Q [MR. SCHNEIDER]:  It was hatched that day?  

 A [MR. ]:  Yes.  You know, that time.  Now, I don't know 

if it's that day, but that time.  Yes.  Because at the end of the 

tape, there were two suicide bombers from 9/11.  

 Q [MR. SCHNEIDER]:  But we didn't see the end.  Did we?  

 A [MR. ]:  Well.   

 MJ [CAPT ALLRED]:  I think you objected to seeing the end.   
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 Q [MR. SCHNEIDER]:  I'm not asking about the tape that wasn't 

shown.   
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 A [MR. ]:  Okay.  

 Q [MR. SCHNEIDER]:  I'm asking about the one that was.   

With regard to the--I think this is straight enough, this so-called 

CNN video.  That was not something that CNN photographed, to your 

knowledge?  

 A [MR. ]:  No, sir.  

 Q [MR. SCHNEIDER]:  It's something that was acquired by CNN from 

a person we don't know their identity who bought it from someone else 

we don't know?  

 A [MR. ]:  I don't know.  But I don't know if, you know--I 

mean, I don't even remember.  But if--I don't know if the government 

already knows who they got it from.  I have no idea.  Personally, I 

don't know.  

 Q [MR. SCHNEIDER]:  If somebody can come in and tell us exactly 

who took it and what the circumstances were, who it was transferred 

to and who bought it, that's not you.  Right?  

 A [MR. ]:  That's definitely not me.  

 Q [MR. SCHNEIDER]:  Okay.  I think you said that there was a bit 

of a show that day.   

 A [MR. ]:  It appeared on the video that there was a show.  

Yes, sir.  

  2295



  

 Q [MR. SCHNEIDER]:  Do you think--you said that the show was for 

the reporters?  
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 A [MR. ]:  Yes.  

 Q [MR. SCHNEIDER]:  Showing arms, shooting arms, that kind of 

thing?  

 A [MR. ]:  Um-hmm.  

 Q [MR. SCHNEIDER]:  Explosions?  

 A [MR. ]:  Yes, sir.  

 Q [MR. SCHNEIDER]:  The same question.  There wasn't any 

shooting of Americans that day?  

 A [MR. ]:  No, sir.  

 Q [MR. SCHNEIDER]:  Was there a conspiracy that was hatched that 

day?  

 A [MR. ]:  That's yes.   

 Q [MR. SCHNEIDER]:  It was hatched that day?  

 A [MR. ]:  Now, that was taking place that day.  And the 

two suicide bombers of the USS, the East Africa bombing were there.  

One of the surviving suicide bombers spoke about it to us.  So is Mr. 

Hamdan's brother-in-law Abu Jandal spoke about it, that they were 

there, that confirmed that they were there.  And later on, after 

that, the suicide bombers went to Nairobi and attempted to blow 

themselves up in our American embassy over there.  One was killed and 
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the other survived.  And he is the one who gave us information about 

this.  
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 Q [MR. SCHNEIDER]:  And that information was helpful?  

 A [MR. ]:  From al-Wali, the surviving suicide bomber?  

Yeah, it linked al Qaeda to that attack, absolutely.  

 Q [MR. SCHNEIDER]:  In fact, it's the same sort of information 

that Mr. Hamdan gave to you personally in 2002.  Correct?  

 A [MR. ]:  Actually, no.  He did not tell us about the 

East Africa bombing, the suicide bombers being there.  No.  

 Q [MR. SCHNEIDER]:  There's nothing in that video that would 

indicate to you that Mr. Hamdan knew anything about the embassy 

bombing and the COLE bombing before they occurred.  Correct?  

 A [MR. ]:  No, sir.  

 Q [MR. SCHNEIDER]:  Nothing in them?  

 A [MR. ]:  No, sir.  

 Q [MR. SCHNEIDER]:  Because you said previously you didn't have 

a basis to think that?  

 A [MR. ]:  He never told me that he had previous 

knowledge, except about the move and what bin Laden tells them about 

there's an operation coming.  

 Q [MR. SCHNEIDER]:  We'll get to that.   

 A [MR. ]:  Okay.  
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 Q [MR. SCHNEIDER]:  I do want to ask you this.   1 
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 A [MR. ]:  Yes, sir.  

 Q [MR. SCHNEIDER]:  When you came down in June of 2002 with 

Special Agent  to meet Mr. Hamdan for the first time.   

 A [MR. ]:  Yes, sir.  

 Q [MR. SCHNEIDER]:  No one had ever given you any indication 

that there was some missiles---- 

 A [MR. ]:  No.  

 Q [MR. SCHNEIDER]: ----associated with Takteh-Pol?  

 A [MR. ]:  No.  

 Q [MR. SCHNEIDER]:  And he's been in custody since November 24, 

2001.  This is the first time you've heard anything about that?  

 A [MR. ]:  The first time I heard about the missiles or I 

saw the missiles was here, when I came here.  

 Q [MR. SCHNEIDER]:  Here, this week?  

 A [MR. ]:  Yeah.  

 Q [MR. SCHNEIDER]:  2008?  

 A [MR. ]:  Yeah.  

 Q [MR. SCHNEIDER]:  And as far as you know, that's true for all 

your other fellow FBI agents.  Right?  None of them knew about the 

missiles.   

 A [MR. ]:  I cannot speak for them.  Again, since 2005, 

I've been out of the government.  
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 Q [MR. SCHNEIDER]:  Fair enough.   1 
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 A [MR. ]:  They are still in the government.  So I really 

cannot speak for them.  

 Q [MR. SCHNEIDER]:  Prior to your departure, did you hear any of 

your fellow FBI agents indicate that they had any clue that there was 

an issue about missiles?  

 A [MR. ]:  No.  I never heard about the missiles until--

you know.  

 Q [MR. SCHNEIDER]:  Have you read every single FBI 302?  

 A [MR. ]:  No.  

 Q [MR. SCHNEIDER]:  So you wouldn't be in a position to confirm 

that missiles were never mentioned in any of this?  

 A [MR. ]:  No.  I didn't read the 302s.  No.  

 Q [MR. SCHNEIDER]:  Did you say that--we talked earlier today 

about the fact that you felt Exhibit 15, the cards, would be 

relevant, important, to your investigation.  Right?  

 A [MR. ]:  Right, sir.  

 Q [MR. SCHNEIDER]:  Didn't you also say, not in your testimony 

today, but when you met Ms. Prasow in the last few days, you wanted 

to talk to Salim Hamdan in order to fill in gaps in your criminal 

investigation?  

 A [MR. ]:  Absolutely.  Yes.  
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 Q [MR. SCHNEIDER]:  Criminal.   1 
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 A [MR. ]:  It's all one.  You know, with the PATRIOT Act--

after 9/11, al Qaeda became the enemy.  So there's no difference.  

The orders that we got, the instructions that we got, there's no 

difference between a criminal and intelligence when it comes to this 

war.  The order of the day was to prevent the next attack, and we 

need to fill in the blanks, everything that we have, in order to know 

the enemy more so we can prevent the next attack.   

 Q [MR. SCHNEIDER]:  Let's talk about these interrogations that 

you mentioned today.   

 A [MR. ]:  Yes, sir.  

 Q [MR. SCHNEIDER]:  I think you said that in the context of 

speaking with Mr. Hamdan, when he has a story to tell, you want him 

to continue to talk.  Right?  

 A [MR. ]:  Yes.  

 Q [MR. SCHNEIDER]:  I just want to make sure that you didn't 

intend to convey, and I don't think you did, that he was telling you 

a story, like a fabricated, made-up story.  You just meant, when 

you're talking to him and he's talking---- 

 A [MR. ]:  It's happening to you, now.  Slow down.   

[END OF PAGE] 
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 Q [MR. SCHNEIDER]:  I have tried to make sure this red light 

never goes off, and I would like to say it hasn't gone off yet.  But, 

yeah, that's what the note says.   
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 MJ [CAPT ALLRED]:  But the yellow light is almost burned out.  

Isn't it?   

 Q [MR. SCHNEIDER]:  Okay.   

 A [MR. ]:  Sorry.   

 Q [MR. SCHNEIDER]:  No need to apologize.   

  You just meant you were using open-ended questions to get 

him to talk about what he knew, not what he was making up?  

 A [MR. ]:  Yes, sir.  

 Q [MR. SCHNEIDER]:  And, in fact, you formed an opinion over 

time that Mr. Hamdan, over the course of the time you talked to him 

through 2002, was being forthcoming?  

 A [MR. ]:  Yes.  

 Q [MR. SCHNEIDER]:  Something you appreciated?  

 A [MR. ]:  Sure.  

 Q [MR. SCHNEIDER]:  And what he told you largely checked out, 

corroborated?  

 A [MR. ]:  Yes, sir.  

 Q [MR. SCHNEIDER]:  It was right on the money?  

 A [MR. ]:  What he told me.  Yes, sir.  
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 Q [MR. SCHNEIDER]:  His attitude?  1 
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 A [MR. ]:  Very friendly, forthcoming.  

 Q [MR. SCHNEIDER]:  Helpful?  

 A [MR. ]:  At times.  

 Q [MR. SCHNEIDER]:  Willing to share---- 

 A [MR. ]:  At times.  

 Q [MR. SCHNEIDER]: ----information?  And the information he had 

was based on his personal knowledge based on being in the vicinity of 

people, a lot of people, in the chart?  

 A [MR. ]:  Yes, sir.  

 Q [MR. SCHNEIDER]:  And there was occasionally some impediments 

to that good working relationship?  

 A [MR. ]:  I'm sorry?   

 Q [MR. SCHNEIDER]:  Were there ever any problems where you had 

to tell people, I think you put it, "This guy is talking, helping us.  

You're hurting us.  He's cooperating"?  

 A [MR. ]:  Yeah, you know.  I think you get the overall 

feeling for it.  Yes.  

 Q [MR. SCHNEIDER]:  I've got a feel for it?  

 A [MR. ]:  Yeah.  

 Q [MR. SCHNEIDER]:  That wasn't your fellow FBI interrogator? 

 A [MR. ]:  No.  The FBI agents who were here, they were 
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just some of the best agents I worked with, the people who are 

involved with Mr. Hamdan's case.  
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 Q [MR. SCHNEIDER]:  What did he mean when he told you at the 

outset that he was reluctant or hesitant to be as forthcoming 

initially because people in Afghanistan made promises they did not 

keep?  

 A [MR. ]:  I just, he did not have trust in the 

interviewers or the people that he dealt with before.   

 Q [MR. SCHNEIDER]:  Did you follow up on that to find out what 

happened to him?  

 A [MR. ]:  I don't--I don't recall what we did.  But we 

knew from him that he was promised a phone call, and I think we 

checked that somebody talked to him about a phone call or something 

like this.  We followed up with a phone call.  Again, this is from 

2002.  I don't recall exactly.  

 Q [MR. SCHNEIDER]:  Fair enough.  But just let me try to refresh 

your recollection, if you have one.  You may not.   

  Did anyone ever say to you, during the time you spoke to 

Mr. Hamdan in 2002, that he had agreed to give substantial 

cooperation?  

 A [MR. ]:  No.   

 Q [MR. SCHNEIDER]:  To the United States in Afghanistan?  

 A [MR. ]:  No.  
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 Q [MR. SCHNEIDER]:  Have you ever heard of a gentleman--let me 

make sure this is not classified.  Have you ever heard of a gentleman 

by the name of Lieutenant Colonel ?  
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 A [MR. ]:  ?   

 Q [MR. SCHNEIDER]:  .   

 A [MR. ]:  No.   

 Q [MR. SCHNEIDER]:  In your experience, you've interviewed more 

people than Mr. Hamdan.   

 A [MR. ]:  Yes.  

 Q [MR. SCHNEIDER]:  On this whole subject?  

 A [MR. ]:  On al Qaeda in general.  Yes.  

 Q [MR. SCHNEIDER]:  Are there some al Qaeda members you 

interviewed who are defiant?  

 A [MR. ]:  Sure.  

 Q [MR. SCHNEIDER]:  Arrogant about what they've done?  

 A [MR. ]:  Sure.  

 Q [MR. SCHNEIDER]:  Could be interpreted to be proud of what 

they did?  

 A [MR. ]:  I cannot interpret.  But they are arrogant, 

yes.   

 Q [MR. SCHNEIDER]:  Unrepentant?  

 A [MR. ]:  Sure.  

 

  2304



  

 Q [MR. SCHNEIDER]:  Willing to admit they were involved?  1 
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 A [MR. ]:  Well.  

 Q [MR. SCHNEIDER]:  I mean, really involved.   

 A [MR. ]:  There's different people.  People agree to 

cooperate, people don't agree to cooperate.  People who can fit the 

descriptions you said.  People who fit other descriptions and 

cooperated.  So everyone is different.  We interviewed--I honestly 

don't know how many people I interviewed, and we get different 

results.  

 Q [MR. SCHNEIDER]:  And different reactions?  

 A [MR. ]:  Absolutely.  Human beings are different.   

 Q [MR. SCHNEIDER]:  And some people are not willing to talk 

about what others did or to identify others.  Correct?  

 A [MR. ]:  That's correct, sir.  

 Q [MR. SCHNEIDER]:  Mr. Hamdan willingly identified photographs?  

 A [MR. ]:  Yes.  And he held back on some.  But, yes.  

 Q [MR. SCHNEIDER]:  You know the ones that he identified.  Don't 

you?  

 A [MR. ]:  Yes, sir.  

 Q [MR. SCHNEIDER]:  A bunch of them?  

 A [MR. ]:  Yes.  

 Q [MR. SCHNEIDER]:  Important ones?  

 A [MR. ]:  Absolutely.   
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 Q [MR. SCHNEIDER]:  In fact, you saw Mr. Hamdan when you were 

dealing with him in 2002 as a valuable source of information rather 

than a suspect.  Isn't that right?  
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 A [MR. ]:  When I came down to him, I didn't know how he 

was going to--if he was going to cooperate with me or he doesn't want 

to cooperate with me.  I came down because I was looking for Mr. 

Hamdan since that source in 1999 told me about him.  And finally I 

heard from someone that he is down in Guantanamo; so I came 

immediately down here, because he has been on my radar since 1999.  

 Q [MR. SCHNEIDER]:  And your purpose is not to investigate him 

for some crime that you thought he had committed, but to try to get 

information from him as a valuable source?  

 A [MR. ]:  At the time?   

 Q [MR. SCHNEIDER]:  Correct?  

 A [MR. ]:  All my options were open.  

 Q [MR. SCHNEIDER]:  Criminal investigation?  

 A [MR. ]:  Not necessarily.  As I said, at the time 

there's no difference between criminal and intelligence operations.  

Our target was al Qaeda.   

 Q [MR. SCHNEIDER]:  Based on instructions from above?  

 A [MR. ]:  Yeah.  You know, that's--you know, I mean, 

that's the PATRIOT Act.   
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 Q [MR. SCHNEIDER]:  Above the---- 1 
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 A [MR. ]:  Absolutely.  This is instructions that every 

government agency, every department in the United States got.  

 Q [MR. SCHNEIDER]:  So we went through the slides on your direct 

examination.  I think it's slide one, which is about to be up on your 

screen.  I trust the screens are on elsewhere?   

  Did I hear you correctly when you--to say with regard to 

slide one, Mr. Hamdan stated all this information in the 302s?  

 A [MR. :  I need to see slide one again.  I'm sorry, sir.  

 Q [MR. SCHNEIDER]:  Of course.   

 MJ [CAPT ALLRED]:  I'm not sure what you mean by slide one.  

Prosecution Exhibit 1, or slide one of the power point?   

 CDC [MR. SCHNEIDER]:  I'll try again. 

 Q [MR. SCHNEIDER]:  Exhibit 23, first slide.   

 A [MR. ]:  I don't have the--it went off again.   

  He--Mr. Hamdan spoke about the individuals on that slide, 

not necessarily giving information about the different committees and 

stuff like that, but he spoke about all the individuals listed on the 

slide.  Yes, sir.  

 Q [MR. SCHNEIDER]:  Let's be fair.  You spoke for a few hours 

earlier today on direct.  With Mr. Hamdan, you spoke two different 

times in 2002, two to three days each.  Correct?  

 A [MR. ]:  I think so.  I mean, in 2002, in June I spoke 
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with him a couple of times.  And then in---- 1 
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 Q [MR. SCHNEIDER]:  August?  

 A [MR. ]:  ----in August I spoke with him for a couple of 

days.  Right.   

 Q [MR. SCHNEIDER]:  Occasionally going into night?  

 A [MR. ]:  I don't know.  It depends when we went.  

 Q [MR. SCHNEIDER]:  Were you aware that eight other 

interrogations by your colleagues have occurred?  Eight other 

interrogations occurred before yours?  

 A [MR. ]:  No.  I'm not--I wasn't aware of that.  

 Q [MR. SCHNEIDER]:  So you're not conversant with what's in 

them?  

 A [MR. ]:  I'm sorry?   

 Q [MR. SCHNEIDER]:  You're not conversant with what occurred in 

those interviews?  

 A [MR. ]:  No.  

 Q [MR. SCHNEIDER]:  Or at least less so than the people who were 

there?  

 A [MR. ]:  No.  You know, the thing is, it was kind of as 

simple as that.  Salim Hamdan, he's down in Guantanamo.  Well, did 

anybody talk to him?  We don't believe he's cooperating.  We don't 

know what's the situation.  I came down here.  That's--it was very 

fast paced.   

  2308



  

 Q [MR. SCHNEIDER]:  If I went through all of the photographs you 

identified, which I'm going to try not to do---- 
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 A [MR. ]:  Thank you.   

 Q [MR. SCHNEIDER]:  ----this would be true for each.  Correct?  

Mr. Hamdan voluntarily, without any sort of leverage, voluntarily 

told you what he knew they did?  

 A [MR. ]:  Yes.  

 Q [MR. SCHNEIDER]:  And the information was provided 

cooperatively, and it helped you in each instance?  

 A [MR. ]:  That's correct, sir.  

 Q [MR. SCHNEIDER]:  Then I won't go through them all.   

I told you I would come back to this subject, and that was some of 

the language that was used in your descriptions.  Have you ever heard 

the phrase--well, you were asked a question about violent jihad in 

1996.  Do you remember that?  

 A [MR. ]:  Right.  

 Q [MR. SCHNEIDER]:  That wasn't your word, though.  Was it?  

 A [MR. ]:  No.  

 Q [MR. SCHNEIDER]:  Whose was it?  

 A [MR. ]:  That was the prosecutor.  

 Q [MR. SCHNEIDER]:  Have you read your reports recently?  

 A [MR. ]:  I'm sorry?   
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 Q [MR. SCHNEIDER]:  Have you read your 302s recently?  1 
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 A [MR. ]:  I believe I did.  Yeah.  

 Q [MR. SCHNEIDER]:  You don't use the word "violent"---- 

 A [MR. ]:  No.  

 Q [MR. SCHNEIDER]: ----"Jihad."  You just call it jihad?  

 A [MR. ]:  Yes, sir.  

 Q [MR. SCHNEIDER]:  And with respect to when Mr. Hamdan first 

met Usama bin Laden, you don't know of any reason why Mr. Hamdan was 

seeking him out?  

 A [MR. ]:  Only what Mr. Hamdan told me.  

 Q [MR. SCHNEIDER]:  Which is, as reflected in your report?  

 A [MR. ]:  Yeah.  That Mohammed told him about the cause, 

and he wanted to go and see him.   

 CDC [MR. SCHNEIDER]:  Object to the hearsay and move to strike.  

It's a statement by somebody else to Mr. Hamdan repeated to the 

witness.  Unless it's covered by the blanket---- 

 MJ [CAPT ALLRED]:  Well, you didn't ask for that exception, but 

you did ask--I think the question was responsive, or the answer was 

responsive to your question.   

 Q [MR. SCHNEIDER]:  Did you tell us this morning that Mr. Hamdan 

was hired to be a driver?  

 A [MR. ]:  Yes.  
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 Q [MR. SCHNEIDER]:  He had skills as a driver?  1 
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 A [MR. ]:  Yes, sir.  

 Q [MR. SCHNEIDER]:  And he wanted to be a driver?  

 A [MR. ]:  Yes, sir.  

 Q [MR. SCHNEIDER]:  Everything he told you is what somebody else 

told him where to drive.  Right?  

 A [MR. ]:  Yes, sir.  

 Q [MR. SCHNEIDER]:  He wasn't planning the routes; he was told?  

 A [MR. ]:  Yes, sir.  

 Q [MR. SCHNEIDER]:  You were also asked about a particular, what 

you called, an evacuation, when you were asked if it was because 

there was some, quote, violent attack.   

 A [MR. ]:  No.  I said some operation was going to happen.  

 Q [MR. SCHNEIDER]:  Your word was operation.  You were asked 

about a violent attack.  Right?  

 A [MR. ]:  I don't recall the exact question by the 

prosecutor.  

 Q [MR. SCHNEIDER]:  Let me ask you just a little bit about the--

I think I already did, so I will skip that.   

Do you know Special Agent  well?  

 A [MR. ]:  Yes, sir.  

 Q [MR. SCHNEIDER]:  He's a good agent.  Isn't he?  

 A [MR. ]:  He is a national asset.  
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 Q [MR. SCHNEIDER]:  He's a good guy?  1 
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 A [MR. ]:  Yes, he is.  

 Q [MR. SCHNEIDER]:  And you have a lot of reason to believe that 

if he testifies to something, it's accurate.  Is that right?  

 A [MR. ]:  Absolutely.  An agent with a great integrity 

and honor.   

 Q [MR. SCHNEIDER]:  I want to ask you a few more questions about 

the power point before we part company, Mr. .   

 A [MR. ]:  Okay, sir.  

 Q [MR. SCHNEIDER]:  Let's go, if we could, to the third slide in 

the series of Exhibit 23.  It's entitled Military Committee.  Do you 

see that?  

 A [MR. ]:  It's not on my screen yet, sir.   

Yes.  Now, I see it.  But I see the second slide, not the first 

slide.   

 Q [MR. SCHNEIDER]:  Go back one.  I'm sorry.  Thank you.   

 A [MR. ]:  Yes, sir.  Now, I see it.   

 Q [MR. SCHNEIDER]:  Special operations.  You've heard that 

phrase many times.  Haven't you?  

 A [MR. ]:  Yes, sir.  

 Q [MR. SCHNEIDER]:  You've also heard it referred to as external 

operations?  

 A [MR. ]:  We've heard it external operations, special 
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operation, private operations.  Different translations.  1 
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 Q [MR. SCHNEIDER]:  Outside activities?  

 A [MR. ]:  Outside activities.  

 Q [MR. SCHNEIDER]:  That's the global terrorism department, to 

use your word, this morning.  Correct?  

 A [MR. ]:  It is a training and the branch that does the 

outside.  But the whole organization of al Qaeda supports that 

network.  

 Q [MR. SCHNEIDER]:  In your experience, the folks that are in 

these special operations keep things fairly secret?  

 A [MR. ]:  Yes.  

 Q [MR. SCHNEIDER]:  Successfully all too often?  

 A [MR. ]:  Sometimes.  I mean, sometimes they brag about 

it, like what happened with the COLE when Mr. Hamdan told me Nashiri 

was bragging a lot about different things, to the point that bin 

Laden told him to zip it.  So Mr. Hamdan stated that.  So there is--

sometimes they keep the secrets, sometimes they are like all of us, 

cannot keep a secret.  

 Q [MR. SCHNEIDER]:  Correct.  With regard to the--there are a 

couple of Saqrs.  Aren't there?  

 A [MR. ]:  Saqr.   

 Q [MR. SCHNEIDER]:  There's a Saqr al Jedawi.   

 A [MR. ]:  Yes, sir.  
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 Q [MR. SCHNEIDER]:  And another Saqr?  1 
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 A [MR. ]:  Yes.  Saqr Al-Jazeera, Saqr Al-Medini.  Yes.  

 Q [MR. SCHNEIDER]:  Both in the same--they're both in your 

slides.  Right?  

 A [MR. ]:  Yes.  

 Q [MR. SCHNEIDER]:  Let's turn, if we could, to the 

administrative finance committee, which is document number 78 of the 

Exhibit 23.   

 A [MR. ]:  Yes, sir.  

 Q [MR. SCHNEIDER]:  What are the farms?  

 A [MR. ]:  This is--they have farms outside Kandahar, and 

they basically plant them get for use some kind of investments and 

work.  It's headed by Abu Hammam Al-Masri, that project.  It 

generates funds to them, too, and places for people to work sometimes 

in al Qaeda.  When there is no jihad going on, they can work in the 

farms.  

 Q [MR. SCHNEIDER]:  You're talking about farms like with 

vegetables and crops?  

 A [MR. ]:  I believe so.  Yes.  

 Q [MR. SCHNEIDER]:  Schools?  

 A [MR. ]:  Yes.  

 Q [MR. SCHNEIDER]:  For children?  

 A [MR. ]:  Yes.  I mean, you saw that on decipher cards, 
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the school.  All of them.  Yes, sir.  1 
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 Q [MR. SCHNEIDER]:  Hospital?  

 A [MR. ]:  Yes, sir.  

 Q [MR. SCHNEIDER]:  Not everything within this organization, if 

you will, is involved in the planning, preparation, and execution of 

terrorist acts.  Correct?  

 A [MR. ]:  Support terrorist acts.  Support terrorists.  

So I think we look at it differently.   

 Q [MR. SCHNEIDER]:  My question was, is everybody--let's just 

take this chart right here.   

 A [MR. ]:  Right.  

 Q [MR. SCHNEIDER]:  With a kid in the picture.   

 A [MR. ]:  There's no kid in this slide, sir.   

 Q [MR. SCHNEIDER]:  Not everyone was engaged in global 

terrorism, though.  Right?  

 A [MR. ]:  Again, sir, I'm under oath so I have to be very 

truthful in my answer.   

 Q [MR. SCHNEIDER]:  That's true.   

 A [MR. ]:  For example, the head of this committee is Abu 

Sa'ed Al-Masri.  He is the individual who wired the money from this 

committee to the hijackers of 9/11.  And the 9/11 hijackers, Mohammed 

Atta I think had $100,000 left.  He wired it back to the head of this 

committee.  Individuals in this committee work in, like, for example, 
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in the garage.  You see in that letter, they said, hey, bring--if you 

don't have magazines for Pica, bring magazines for a different kind 

of weapons, we will cut them in the garage, fix them up, and put them 

in the Pika.   
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  So this is what I'm trying to say.  I cannot truthfully say 

that no one who is working in any of these branches is not also 

operating--operationally doing other operations overseas or 

supporting terrorism in any way, shape, or form.  I cannot say that.  

 Q [MR. SCHNEIDER]:  You can't.   

 A [MR. ]:  No.  

 Q [MR. SCHNEIDER]:  You would have to sort it out and figure it 

out.   

 A [MR. ]:  Absolutely.  Absolutely.  

 Q [MR. SCHNEIDER]:  No information ever came to you that Salim 

Hamdan was involved as a participant in the special operations, the 

outside activities?  

 A [MR. ]:  Nothing that I know of.  

 Q [MR. SCHNEIDER]:  Nothing that you know of?  

 A [MR. ]:  Nothing that I know of.  

 Q [MR. SCHNEIDER]:  And how long have you been studying this 

problem?  

 A [MR. ]:  1998.   
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 Q [MR. SCHNEIDER]:  Ten or 11 years?  1 
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 A [MR. ]:  Until 2005.   

 Q [MR. SCHNEIDER]:  Let me ask you this last question.  Based on 

your experience--knowledge, experience and training, if you wanted to 

find out who was in a conspiracy---- 

 A [MR. ]:  Yes, sir.  

 Q [MR. SCHNEIDER]:  ----and let's say it's some folks in a 

conspiracy that involved folks up at the top.  Would you be 

interested in what people who are definitely within the conspiracy 

have to say about it?  Yes or no?  

 A [MR. ]:  Absolutely.  I would be interested in anyone.  

 Q [MR. SCHNEIDER]:  Would you be interested in--let's say there 

was a conspiracy in which Mr. bin Attash was involved.  Would you be 

interested in knowing what he says?  

 A [MR. ]:  Sure.  

 Q [MR. SCHNEIDER]:  KSM?  

 A [MR. ]:  Absolutely.  

 Q [MR. SCHNEIDER]:  Al-Iraqi?  

 A [MR. ]:  Absolutely.  

 Q [MR. SCHNEIDER]:  Other high-valued detainees?  

 A [MR. ]:  Absolutely.  
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 Q [MR. SCHNEIDER]:  And if they were willing to talk, you'd 

listen.  Wouldn't you?   
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 A [MR. ]:  Absolutely.  

 MJ [CAPT ALLRED]:  Okay.  Before we launch back into the 

government's redirect, does anyone feel the need or desire to recess?  

I see some hands.  Okay.  Good, well, why don't we take a recess for 

10 or 15 minutes and return?   

[The military commission recessed at 1503, 23 July 2008.] 

[The military commission was called to order at 1524, 23 July 2008.] 

 MJ [CAPT ALLRED]:  Court is in order.   

  Mr. Murphy, please continue.   

 CTC [MR. MURPHY]:  Thank you, Your Honor.   

REDIRECT EXAMINATION 

Questions by the civilian trial counsel: 

 Q [MR. MURPHY]:  Mr. , on cross-examination you were asked 

a lot about the various charts---- 

 A [MR. ]:  Yes, sir.  

 Q [MR. MURPHY]:  ----that you prepared.  And testified about.  

Is it fair to look at that only as a strict hierarchy like you'd look 

at an organizational chart in an American organization?  

 A [MR. ]:  No.  It's, as I mentioned before, we have to be 

flexible.  But this is just to understand how the organization of al 

Qaeda functions.   
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Q [MR. MURPHY]:  And it's fair to say, based on your testimony, 

that Mr. Hamdan occupied various spots on those several charts.  Is 

that right?  
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 A [MR. ]:  At different points, he was doing different 

things.  

 Q [MR. MURPHY]:  You were asked on cross about the brevity card 

and the fact that Mr. Hamdan's name is not referenced there.   

 A [MR. ]:  Right.  

 Q [MR. MURPHY]:  Is there anything of significance to you in 

that regard?  

 A [MR. ]:  Well, there is different--it will be my own 

personal assumption, you know, for professional opinion about this.   

You know, Mr. Hamdan at the time was not supposed to be in Kandahar; 

Mr. Hamdan was with Usama bin Laden.  And as per his statement to me, 

when he came down to Kandahar Saif Al-Adel was busy organizing the 

defense of the city of Kandahar because they were anticipating an 

attack.  So maybe that's one of the possibilities, you know, that 

wasn't his post at the time.  He was passing by kind of.  

 Q [MR. MURPHY]:  And was every important person in al Qaeda 

listed in that card?  

 A [MR. ]:  No.  
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 Q [MR. MURPHY]:  Did you come up with other names that weren't 

listed?  
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 A [MR. ]:  No.  There's a lot of people who are not 

mentioned in that card.  

 Q [MR. MURPHY]:  We can't conclude--or, can we conclude by his 

absence on that card that he is not important?  

 A [MR. ]:  No.   

 Q [MR. MURPHY]:  Let's talk about the vehicle the defense asked 

you about that brought out some testimony, that the vehicle may have 

belonged to Abu Yasser.  At any point in your discussions with Salim 

Hamdan, did he tell you that Hamdan told a member of the U.S. forces 

that he in fact was transporting missiles?  

 A [MR. ]:  No.  

 Q [MR. MURPHY]:  He never made that admission to you at all?  

 A [MR. ]:  No.  

 Q [MR. MURPHY]:  And obviously no details surrounding where he 

got the missiles, where they were going?  

 A [MR. ]:  No.  

[END OF PAGE] 
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 Q [MR. MURPHY]:  You were giving an answer that I think you were 

cut a little bit short on regarding the missiles and Kandahar, 

discussing the role of Saif Al-Adel in Kandahar.  I want to give you 

a chance to answer that completely.  What was the role of Saif 

Al-Adel in Kandahar?  
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 A [MR. ]:  Well, again, as per Mr. Hamdan's statement, 

Saif Al-Adel was busy doing--building their defenses of the city of 

Kandahar.  They were anticipating some attacks from different Afghans 

and U.S. forces.  At the time, he was coordinating the defenses, 

putting al Qaeda cells, definitely in coordination with the Taliban 

on the front towards Herat and the front towards Kabul.  Also, he was 

spreading al Qaeda cells in the outskirts of the city and inside the 

city of Kandahar.  That was what Saif Al-Adel was doing when Mr. 

Hamdan was in Kandahar at the time, he was getting ready to move his 

family to Pakistan.   

 Q [MR. MURPHY]:  All right.  You were asked some questions about 

Salim Hamdan listening, overhearing conversations on 

cross-examination.   

 A [MR. ]:  Yes, sir.  

[END OF PAGE] 
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 Q [MR. MURPHY]:  Is it true that the accused heard Usama bin 

Laden talk about violence and terrorism before the East Africa 

attack?  
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 A [MR. ]:  Yes.  He always heard Usama bin Laden talking 

about jihad against America, martyrdom, operations, and these kinds 

of things.  

 Q [MR. MURPHY]:  And he remained with al Qaeda?  

 A [MR. ]:  Yes.  

 Q [MR. MURPHY]:  Is it true that this accused heard 

conversations after the East Africa embassy bombing regarding that 

attack?  

 A [MR. ]:  Yes.  

 Q [MR. MURPHY]:  And he remained with al Qaeda?  

 A [MR. ]:  Yes.  

 Q [MR. MURPHY]:  Isn't it true that the accused heard 

conversations after the attack of the USS COLE?  Isn't that correct?  

 A [MR. ]:  Yes.  

 Q [MR. MURPHY]:  And did he also continue to remain with al 

Qaeda?  

 A [MR. ]:  Yes.  

 Q [MR. MURPHY]:  And didn't the accused hear conversations, 

rather graphic conversations, about the events of 9/11?  

 A [MR. ]:  Yes.  
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 Q [MR. MURPHY]:  And is it true that he also remained with al 

Qaeda?  
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 A [MR. ]:  Yes.  

 Q [MR. MURPHY]:  And is it true that he not only remained, but 

he was a willing participant, based on your information?  

 A [MR. ]:  Willing participant in what? 

 Q [MR. MURPHY]:  In assisting al Qaeda.  

 A [MR. ]:  And providing security for bin Laden.  Yes.  

 Q [MR. MURPHY]:  And transportation?  

 A [MR. ]:  Yes.  

 Q [MR. MURPHY]:  And security services?  

 A [MR. ]:  Yes.  

 Q [MR. MURPHY]:  And even weapons delivered.  Is that right?  

 A [MR. ]:  Yes.  

 Q [MR. MURPHY]:  Not just the SA-7 we're talking about, but 

admissions to you of other instances of weapons?  

 A [MR. ]:  I'm not aware about the SA-7.  This is 

something that I heard.  

 Q [MR. MURPHY]:  Right.  You're referring to something else 

other than---- 

 A [MR. ]:  Yes.  Stuff that we discussed before in the 

statement.   
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 Q [MR. MURPHY]:  You mentioned on your cross that he was helpful 

in the information, at least part of the information, that he gave 

you.  Is that right?  
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 A [MR. ]:  That's true.  

 Q [MR. MURPHY]:  Is it also true that he, in your view, held 

back information?  

 A [MR. ]:  We only talked to him three times.  So at the 

time, yes, he was still holding back some and he was cooperative with 

some.   

 Q [MR. MURPHY]:  But the information he did give you, would it 

have been more helpful if the United States had that information in 

November 2001 when he was captured?  

 A [MR. ]:  I guess so.  

 Q [MR. MURPHY]:  The defense asked you about the terrorists 

being cooperative and not defiant, and how that relates to al Qaeda 

generally.  Are you aware of an individual by the name of Mohamed 

Siddique Uday?  

 A [MR. ]:  Yes.  

 Q [MR. MURPHY]:  What do you know about him and his attitude 

toward al Qaeda and talking about al Qaeda?  

 A [MR. ]:  This is just, I'm trying to remember something 

now from 1998.  
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 Q [MR. MURPHY]:  Right?  1 
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 A [MR. ]:  Mohammed Siddique Uday was one of the 

individuals who was involved in the East Africa bombing.  We tracked 

him leaving East Africa.  I think he was picked up on the 

Afghan-Pakistan border in 1998, and we took him back to eventually, 

you know, to the Southern District of New York where he was indicted 

and then later convicted for the East Africa bombing.  If I recall 

correctly, this is the situation of Mohammed Siddique Uday.  

 Q [MR. MURPHY]:  Was he boastful about his activities?  

 A [MR. ]:  Honestly, I don't recall.  I don't recall 

offhand the exact things with his interview.  I dealt with his 

situation, but I did not interview him, so I don't remember what 

happened with that situation.  

 Q [MR. MURPHY]:  Okay.  The defense made reference to the fact 

that Salim Hamdan was a driver.  That was the word they used.   

 A [MR. ]:  Yes, sir.  

 Q [MR. MURPHY]:  Did he become something more than a driver?  

 A [MR. ]:  Well, he started as just a truck driver.  But 

as Mr. Hamdan stated, that he was under the close watch of Saif 

Al-Adel and Mr. Bin Laden, and later he was allowed to drive a car in 

the convoy of bin Laden and later drive bin Laden personally.  
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 Q [MR. MURPHY]:  The defense asked you about the word 

"operation."  Did you come to understand what Salim Hamdan meant when 

he used the word operation with you?  
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 A [MR. ]:  Well, the operation is a military operation.  

That's what they call it.  They don't call it terrorist operation.  

 Q [MR. MURPHY]:  And by military operation, to use their terms, 

what do you understand that to involve?  

 A [MR. ]:  Terrorist attacks against the United States, 

mostly or our allies.   

 Q [MR. MURPHY]:  That was Salim Hamdan's understanding of that 

word, as you determined it.  Is that correct?  

 A [MR. ]:  That's my understanding how they view the word 

operation.  They, meaning al Qaeda.   

 Q [MR. MURPHY]:  And did Salim Hamdan understand, based on your 

interviews with him that an operation, a military operation to use 

the term al Qaeda uses, was about to happen shortly after Salim 

Hamdan moved UBL and others before East Africa?  

 A [MR. ]:  Yes, sir.  

 Q [MR. MURPHY]:  And is that also true that Salim Hamdan knew an 

operation was just about to unfold before he moved UBL and al Qaeda 

before 9/11?  

 A [MR. ]:  Yes.  
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 Q [MR. MURPHY]:  He clearly understood that?  1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

 A [MR. ]:  Yes.  

 Q [MR. MURPHY]:  As far as you could determine?   

The defense focused on the administration box of farms and some other 

boxes there.  How important is the role of money in al Qaeda 

conducting its operations?  

 A [MR. ]:  Significantly important.   

 Q [MR. MURPHY]:  Could al Qaeda have committed 9/11 without 

funding?  

 A [MR. ]:  No.  

 Q [MR. MURPHY]:  And did funding come, at least in part, from 

the administrative unit that includes farms?  

 A [MR. ]:  Among many other different elements.  

 Q [MR. MURPHY]:  With all of your interviews, all of the 

interviews that we discussed today and those that we didn't, was 

Hamdan ever subjected to any coercion?  

 A [MR. ]:  No.  Not with me.  

 CTC [MR. MURPHY]:  I tender the witness, Your Honor.   

 MJ [CAPT ALLRED]:  All right. 

[END OF PAGE] 
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Questions by the defense counsel: 

 Q [MR. SCHNEIDER]: Just one question.  I know how dangerous it 

is to promise that.   

  Do you remember, you said that he was originally a truck 

driver and then he was permitted to become a personal driver?   

 A [MR. ]:  Eventually.  Yes, sir.  

 CDC [MR. SCHNEIDER]:  No further questions of the witness.  No 

objection to him being excused, subject to recall, only if Witness M 

testifies.  

 MJ [CAPT ALLRED]:  Okay.  Members of the court, do you have any 

questions for Special Agent, now Mister, ?   

[Negative response from the members.] 

EXAMINATION BY THE MILITARY COMMISSION 

Question by the military judge: 

 Q [CAPT ALLRED]:  Okay.  I have a question.   

  What does the word "sura" mean? 

 A [MR. ]:  Consultative.   

 Q [CAPT ALLRED]:  Consultative. 

 A [MR. ]:  Yes, sir.   

 MJ [CAPT ALLRED]:  Okay.  Well, it sounds like you're done for 

the day.  Thank you for your testimony. 

 WIT [MR. ]:  Thank you, sir.   
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 MJ [CAPT ALLRED]:  I guess counsel will let you know when 

they've determined that you can return.   
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 CTC [MR. MURPHY]:  Right.  I do want the Commission to know that 

Mr.  is leaving the island tomorrow.   

 MJ [CAPT ALLRED]:  Okay.  Fair enough.  Thank you, sir.  Have a 

good trip home.  

 WIT [MR. ]:  Thank you. 

[The  witness was temporarily excused and withdrew from the 

courtroom.] 

 MJ [CAPT ALLRED]:  Now, who else do you have for us today?   

 CTC [MR. MURPHY]:  Your Honor, we are going to play the Salim 

Hamdan capture video.  It's been admitted.  We have a stipulation 

with the defense regarding translation, involving translation a 

number of things.  At this point I would simply note, and I think the 

defense could acknowledge, that they would stipulate that if we were 

to call our Arabic translator, she would testify that the translation 

embedded on the video, of the Hamdan capture video is a fair and 

accurate translation from Arabic to English.   

 MJ [CAPT ALLRED]:  What did you mean, embedded?  There's going 

to be subtitles or something?   

 CTC [MR. MURPHY]:  It is, Your Honor.   

 MJ [CAPT ALLRED]:  Okay.   
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 CDC [MR. SWIFT]:  The defense has had an opportunity to review 

the subtitles and the video with our own experts, and we agree that 

it's a fair and accurate translation.  
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 MJ [CAPT ALLRED]:  Okay.  Now, my recollection is that the 

videos are about 45 minutes each?  Less?   

 TC [LCDR STONE]:  Give or take a couple of minutes.  Yes, sir.   

 MJ [CAPT ALLRED]:  You plan to spend the next hour and a half 

playing the two capture videos?   

 TC [LCDR STONE]:  Yes, sir.  It will only be the two videos from 

Mr. Hamdan.  

 MJ [CAPT ALLRED]:  Okay.  

 DC [LCDR MIZER]:  And at some point again, Your Honor, we need 

to take up the admissibility of 20 and 21.  

 MJ [CAPT ALLRED]:  Yes.  That's right.   

 DC [LCDR MIZER]:  Which I raised to the court.   

 MJ [CAPT ALLRED]:  There is that issue.  Well, they've been 

admitted.   

 DC [LCDR MIZER]:  My belated objection.   

 MJ [CAPT ALLRED]:  I know you have a belated objection.  We'll 

talk about that sometime soon.   

  Okay.  So, what is the number of the first video you want 

to play?   
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 CTC [MR. MURPHY]:  Your Honor, I believe the next number in 

order will be 59.   
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 MJ [CAPT ALLRED]:  It's already been admitted.   

 CTC [MR. MURPHY]:  Oh, the capture video.  I'm sorry.  20.   

 MJ [CAPT ALLRED]:  No.  I think my notes say 20 is a Said 

Boujaadia video.  

 TC [LCDR STONE]:  18, sir.   

 MJ [CAPT ALLRED]:  18.  Prosecution Exhibit 18, we'll now play 

for the members.   

  Do you have that, Specialist Chen?  [The court reporter 

gave a positive response.] 

 MJ [CAPT ALLRED]:  Okay.   

[PE 18 played for the members.] 

 DC [LCDR MIZER]:  Your Honor, can we have the volume turned up?   

 MJ [CAPT ALLRED]:  You want to hear the Arabic in the 

background?   

 DC [LCDR MIZER]:  Yes, Your Honor.   

 MJ [CAPT ALLRED]:  Yes, let's do that.   

 CDC [MR. SCHNEIDER]:  Start it over. 

 MJ [CAPT ALLRED]:  Okay.   

[PE 18 played from the beginning for the members, with the volume 

turned up.] 

[PE 18 paused in mid-session.] 
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 ATC [MAJ ASHMAWY]:  Your Honor, we'd just ask if it could be 

turned down a little bit.  I think some members of the panel and some 

others are saying it's so loud it hurts their ears.   
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 MJ [CAPT ALLRED]:  I'm happy to have the volume turned down.  

Are we okay, Mr. Schneider?   

 CDC [MR. SCHNEIDER]:  I believe we are, Your Honor.  Yes.   

 MJ [CAPT ALLRED]:  Okay.  

[PE 18 continued to be played for the members.] 

[PE 18 was paused after less than 1 minute of restart, when the 

accused began speaking.] 

 ACC [MR. HAMDAN]:  Your Honor, Judge, when I am sitting here, I 

want the defense to speak for me.  But when I'm not here, the defense 

cannot speak for me.   

 MJ [CAPT ALLRED]:  Okay, Mr. Hamdan.  Wait just a moment.  

[The accused proceeds to stand up to walk out of the courtroom.]  

 ACC [MR. HAMDAN]:  I can't.  I'm sorry.   

 CDC [MR. SCHNEIDER]:  Just wait one second. 

 MJ [CAPT ALLRED]:  Mr. Hamdan?   

  It sounds like Mr. Hamdan doesn't want to watch the video.  

Is that what I'm gathering?  Is he---- 

 ACC [MR. HAMDAN]:  That is not true, Your Honor.   

 MJ [CAPT ALLRED]:  Okay.  Well, we're going to watch the video 

this afternoon because it has been admitted into evidence and the 

  2332



  

government is showing it to the members.  If you would like to 

withdraw from the courtroom this afternoon and waive your right to be 

present for the showing of this video, you may do that.   
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 INT [ ]:  Can that translation repeat? 

 CDC [MR. SCHNEIDER]:  You can translate it. 

   is just translating it. 

 ACC [MR. HAMDAN]:  I have told you that, Your Honor, that when 

I'm here, they can speak.  But when I'm not here, they cannot speak 

for me.   

 MJ [CAPT ALLRED]:  --okay.  I am going to find that the 

defend--defendant is waiving his right to be present this afternoon, 

and excuse him from the courtroom.  Guards.  I will see you in the 

morning, Mr. Hamdan.   

[The accused withdrew from the courtroom.] 

 MJ [CAPT ALLRED]:  Okay?  Please press the play button.   

[PE 18 continued to be played for the members.]  

[During the playing of PE 18, Mr. Swift and  withdrew from 

the courtroom and Mr. Swift returned after 5 minutes.] 

[Mr. Swift withdrew from the courtroom.] 

[PE 18, video ended.]  

 TC [LCDR STONE]:  This is actually the end of the first tape, 

there's maybe another minute or two, and then they come in and take 

the accused.   
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 MJ [CAPT ALLRED]:  Do you want to play the rest of it, or are 

you just going to sit there for another two minutes?   
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 TC [LCDR STONE]:  It's about another two or three minutes and 

then the next tape.  

 MJ [CAPT ALLRED]:  Do you want to fast forward to the next tape, 

or do you want the members to see it?   

 TC [LCDR STONE]:  No.  We have no--it's just him sitting here.  

We don't have any reason.  We can fast forward it unless there is an 

objection.   

 MJ [CAPT ALLRED]:  Okay.  It's your evidence.   

 TC [LCDR STONE]:  Well, here he comes.   

[PE 19 played for the members.] 

[Mr. Swift entered the courtroom.] 

[  entered the courtroom.] 

 MJ [CAPT ALLRED]:  Let's stop the tape for a moment [PE 19 

paused].  

  I understand Mr. Hamdan is ready to come back into the 

courtroom.  Please bring him in.   

  Go ahead and continue playing.  If he can just come in 

silently when he is ready [PE 19 played].   

[The accused entered the courtroom.] 

[PE 19, video ended.] 
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 MJ [CAPT ALLRED]:  Okay.  That looks like it's the end of the 

two videos.   

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

  Members, are you prepared to begin at 8:30 in the morning?   

[Members gave a positive response.] 

  Okay.  We'll excuse the members for the day, then, and ask 

you to return tomorrow morning at 8:30.  Thank you.   

 BAILIFF:  All rise [all persons did as directed and the members 

withdrew from the courtroom.] 

[The military commission terminated and the R.M.C. 803 session began 

at 1728, 23 July 2008.] 

 MJ [CAPT ALLRED]:  Please be seated.  Okay, the members have 

withdrawn from the courtroom.   

  There's a late objection to prosecution Exhibit 20 and 21, 

the two capture videos of Said Boujaadia, on the basis of relevance.   

 DC [LCDR MIZER]:  That's correct, Your Honor.   

 MJ [CAPT ALLRED]:  What's the government's response?   

 ATC [MAJ ASHMAWY]:  Well, Your Honor, several, actually.  One is 

that---- 

 MJ [CAPT ALLRED]:  Just----  

 ATC [MAJ ASHMAWY]:  Lay the foundation.   

 MJ [CAPT ALLRED]:  We just need to know, why is it relevant?   
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 ATC [MAJ ASHMAWY]:  Well, the defense has put the issue of Sayid 

Boujaadia into issue in their cross, I believe of  as well 

as the cross of Sergeant Major A.   
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 MJ [CAPT ALLRED]:  What's it being offered to show?  Why do we 

care about Said Boujaadia?   

 ATC [MAJ ASHMAWY]:  It's that Said Boujaadia denied association 

with al Qaeda, was captured contemporaneously with Mr. Hamdan; and 

the defense has put into evidence through cross-examination the 

Administrative Review Board of Said Boujaadia which makes the 

circumstances of his capture extremely important and probative to the 

members.  

 MJ [CAPT ALLRED]:  I hope we're not going to watch another two 

hours of some guy being questioned about the name of his wife and his 

daughter.   

 DC [LCDR MIZER]:  Your Honor, there's nothing relevant in that 

video.  And I would also note for the record that Said Boujaadia has 

been released from Guantanamo Bay, Cuba, and I have no idea why these 

interrogations are relevant to Mr. Hamdan.   

 MJ [CAPT ALLRED]:  Well, I don't, either.   

 DC [LCDR MIZER]:  He doesn't implicate Mr. Hamdan.   

 MJ [CAPT ALLRED]:  I don't, either.  But you didn't object, and 

they have been admitted into evidence now.   

 DC [LCDR MIZER]:  I understand, Your Honor.   
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 MJ [CAPT ALLRED]:  Let's see what Commander Stone has to say.   1 
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 TC [LCDR STONE]:  First, Your Honor, Said Boujaadia's 

interrogations contradict that of Mr. Hamdan's with regards to 

capture.  There has been--will be, with regards to them being held 

together at times and whether or not they were concocting a story.  

And to the degree that the two of them interrelate and not 

interrelate, that becomes an issue.   

 MJ [CAPT ALLRED]:  You're going to show us two hours of 

interrogations just to show that they didn't tell the same story?   

 TC [LCDR STONE]:  Well, sir, we were not going to play in open 

court Said Boujaadia's interrogation, but they have been admitted to 

the members for them to watch.  We do have also intend to introduce 

Said Boujaadia's transcript from his 5 December hearing where he 

denied being involved.  

 MJ [CAPT ALLRED]:  You intend to introduce that?   

 TC [LCDR STONE]:  Yes, sir.   

 MJ [CAPT ALLRED]:  Well, I don't see the relevance of the 

videotapes.  If you want to point me to a particular item in the 

Boujaadia capture videos that is relevant, I will reconsider that, 

but otherwise I'm inclined to sustain the defense objection.  So why 

don't you go through the transcript and give me a better argument 

about why we should---- 
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 TC [LCDR STONE]:  We certainly will do that.  And it may become 

relevant after another witness.   
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 MJ [CAPT ALLRED]:  Well, that's always a possibility.  So we'll 

leave the matter where it lies for now.  Shall we?   

 DC [LCDR MIZER]:  Thank you, Your Honor.   

 MJ [CAPT ALLRED]:  The record should reflect that Mr. Hamdan 

returned to the courtroom after a brief period to relax just a few 

moments after I stopped the video to say that he was coming in, and 

he is in the courtroom now.   

  Would you like me to say anything to the members tomorrow 

morning about Mr. Hamdan's brief departure from the courtroom, or 

shall we let it go?   

 CDC [MR. SCHNEIDER]:  Why don't we take it up in the morning so 

that we can have time to discuss it with Mr. Hamdan?   

 MJ [CAPT ALLRED]:  Okay.  There's a standard warning that they 

should not hold it against him.   

 CDC [MR. SCHNEIDER]:  Could we have just a moment, Your Honor?  

Mr. Hamdan would like to talk with us.  Could we just have one 

moment?   

 MJ [CAPT ALLRED]:  I will give you the evening to talk about it.   

 CDC [MR. SCHNEIDER]:  Okay.  May I tell you one thing?   

 MJ [CAPT ALLRED]:  Yes, sir.   

 CDC [MR. SCHNEIDER]:  I've been asked to advise you that Mr. 
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Hamdan would like to speak with you from the table here momentarily.   

 MJ [CAPT ALLRED]:  Okay.   

 ACC [MR. HAMDAN]:  I would like the members to be present.   

 MJ [CAPT ALLRED]:  The members have already gone home for the 

day, so it's too late for this today.   

  Is there something you would like to say to me, Mr. Hamdan?   

 ACC [MR. HAMDAN]:  I wanted to apologize for what happened, what 

I did.  The problem was between me and Mr. Swift.  It's just a habit 

between the two of us.  I just wanted to apologize for I did. 

  Thank you. 

 MJ [CAPT ALLRED]:  Okay.  Well, I tell you what, my inclination 

is to let you do that tomorrow morning if you would like to after the 

members have come back into the courtroom or we can--your defense 

counsel can offer that on your behalf. 

 ACC [MR. HAMDAN]:  It would be better if it comes from me. 

 MJ [CAPT ALLRED]:  It would indeed. 

  Okay, we'll plan on that tomorrow morning at 8:30.  That 

will be our first item of business.  

  And the government has some witnesses ready to go? 

 TC [LCDR STONE]:  Yes, sir 

 MJ [CAPT ALLRED]:  Okay, we'll stand in recess till tomorrow 

morning at 0830. 

[The R.M.C. 803 session recessed at 1734, 23 July 2008.] 




